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The Vermont bar and the Vermont Legislature combined to
overturn Governor Allen Fletcher’s breach of tradition , . .

Vermont’s Judicial Crisis of 1914-1915

By WiLLiam C. HILL

Mr. Fletcher’s course then, whatever the motive might have been has not
been such as to meet the approval of Vermonters. Vermonters are some-
what slow in their political movements; their political palate has not
become so jaded that they are constantly seeking experiment and sensa-
tion; they seek rather a continuity of policy, which is the secret of real
growth, and they still feel deeply and persistently on things political.

This may explain the failure of the Fletcher administration. Mr. Fletcher
is not a Vermonter as Vermonters use the word, A westerner by birth  d
training, it is not strange that he has been unable to shake off the western
influence, nor is it to be wondered at that western methods should fail in
Vermont. As the flower which grows in luxuriant bloom in the tropics
will fade and die in a northern clime, so Indi: . methods are very apt to
be entirely out of place in this eastern conmunonwealth.!

N 1914 Governor Allen M. Fletcher broke a judicial tradition which
some Vermonters felt was so crucial, that like the above editor, they
considered that the Governor could not be of the metal of which true
Vermonters were made. The tradition dictated that the judges of the
Vermont Supreme Court and Superior Court be reappointed 1 those
benches in the order of their seniority. No judge woul be refused
re-clection unless he chose not to run, This tradition of advancement
within the judicial hierarchy by seniority, which has been in existence
for over one hun ed years, and its function in our legal syst | to

1. Editorial by John T. Cushing, St. Albans Messenger, January 7, 1915.
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Justice, Loveland Munson, as Chief Justice. On Septer er 21, 1913,
Governor Fletcher announced his new ap] ntments. George Powers
was appointed Chief Justice, by-passing three justices. Judge Taylor
by-passed Chief Superior Judge Miles an  was elevated to the Supreme
Court. Leighton Slack was appointed Superior Judge to fill the vacancy
thus created. Although tradition of seniority had been broken, these
appointments caused hardly a ripple.

No further changes occurred in the Courts until December 1, 1914,

at which time the terms of all sitting judges expired.*
The Legislature was not then in session and, in accordance with the
recent constitutional amendments, would pot convene until January.
Governor Fletcher thereupon proceeded to appoint a new slate of
judges for two year terms. He failed to reappoint Supreme Court
Justices Munson and Haselton and Superior Judge Fish. In their stead
he appointed Judge Slack to the Supreme Court and picked Bennington
attorney Robert Healy for the other Supreme Court vacancy. On the
Superior bench, the appointments went to Walter A. Dutton and
James B. Donoway. Thus tradition was vic ntly broken by Governor
Allen M. Fletcher.

The bar, the press and the public reacted quickly to the Governor’s
reorganization of the courts. In question was not only the Governor’s
disruption of the tradition of judicial advancement by seniority whic
gave continuity to the courts, but appointment of the judges for a two
year period which would again terminate when the legislature was not
in session.

The Vermont Bar had not become aroused when Fletcher had
bypassed Justice Munson for Justice Powers, presumably because the
membership of the courts was not changed. With the Governor’s more
recent “transgression,” however, the tradition of continuity of judges
was threatened and the organized bar reacted quickly. Bar opinion
coak ad pretty much against the Governor. The consensus seems to
have been that the Governor had violated the spirit while complying
with the letter of the Constitution and thus had committed a ave
impropriety.

4, The judges’ terms wonld ordinarily have expired when the Legislatnre was in ion
since begmning in 1370 the Legislature had convened on October 1 a ed the ges
to two vear terms. But the 1913 Constitutio  amendments changed the convening v the
Legislature to January beginning in 1915, gave the governor interim appointment power,
and retained the terms of the Supreme Court. What the new amendments failed to do was
cha the judicial term to correspond with that of the Legislature. Although the Superior
Court was a creation of the Legislature rather than the Constitution, the terms of its judges
ran with those of the Snpreme Court. Vermont Legislative Directory and State Manual,
{1965), p. 86. Vermont Constitution, Chapter II, Sections 7, 20 and 44.
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John H. Mimms, a Burlington attorney and Secretary of the Vermont
Bar Association, adopted a more lofty tone in his condemnation of
Governor Fletcher. In a letter published in the Burlington Free Press
he took the occasion to quote some allegedly relevant comments by
Isaac Redfield, a former Chief Judge of Ver: nt:

. . . whatever we may think of the importance of an able and incorruptible
executive or Legislative department in car ng forward governmental
admini: tion, still, for the security of public v private rights, and for the
promotion of public liberty it is undeniably true that m depends upon a
pure and wise administration of the laws by the courts than upon anything
else . . . . That man, therefore, however pure his motives or honorable his
purposes, is doing the public but a poor service who lends his aid in any
manner to lower the dignity, or lessening the independence of the  liciary
in a State, and especially in a free State.®

In Colonel Mimms® opinion Governor Fletcher had done *“a poor
service™ to the people of Vermont.

1t is apparent that whatever the constitutional niceties, the real
issue, at least as far as the Vermont Bar w  concerned, was to retain
a commitment to the continuity of j icial personnel. Former Chief
Justice Rowell, who had earlier advised the Governor that he possessed
the two year appointive power, was distraught:

When I saw what the Governor had done in changing : personnel ~f the
Supreme Court I realized more fully than ever before the danger that xd
in the view I had hitherto entertained . . . my1  ble still being, as it always
had been, to find some way to break the cont  ty of the terms of office «
the justices.

Rowell suggested that the opinion he had given the Governor was not
by a unanimous court, but merely his opinion as Chief Justice. His
views, he admitted, had not altered untii ter the Governor made
his personnel changes.®

A plea for the continuity and stability of the bench was offered in a
letter to = Free Press by Levi Smith. He argued that judicial stability
was fundamental to the general form of government not only of the
Tinited States itself but also of its component states. He drew attention
to the spirit of the Constitution: “The test of the effect of a constitution
is what did its makers mean?” and he discussed the meanii of the
Vermont Constitution as it applied to the judiciary. The Constitution,
in his opinion, either continued the practice of electing judges by the
Legislature or changed this long standing constitutional meaning and

8. Burlington Free Press, Decem 5, 1914,
9, St. Albans Messenger, Jan. 14, 1915,
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The debate continued throughout the month of December. On
December 23, 1914, the Free Press . :ged the two year appointment
was not the real issue and if t  Governor had reappointed the same
judges, that would have ended the matter but would not have answered
the constitutional questions now raised.

An editorial from the St. Jofnsbury Caledonian was reprinted in full
in the December 26 issue of the Free Press. This article for the first
time in any pro-Fletcher paper suggested that while the Governor was
not legally wrong in his action, nevertheless the 1915 Legislature should
elect the judges. The Rutland Herald also suggested a new solution,
Get rid of the superior judges; raise the number of Supreme Court
justices to seven and bring back to the high bench Justices Munson
i 1 Haselton.2®

The Free Press never approved any solution other than Fletcher’s,
The other papers slowly retreated from their positions and after the
Legislature convened in 1915, the only active proponent of Fletr :1’s
position was the Free Press. T  other pro-Fletcher papers looked for
compromises.

There was speculation as to what led Governor Fletcher to risk such
debate by breaching the tradition of advancement by seniority within
the judiciary. The backgrounds of the key figures in the controversy
do not reveal any obvious motives, Allen M. Fletcher was indeed born
in Indiana and was a successft banker in his home state and in New
York City before retiring in 1900 to the home of his forebears
Cavendish, He was elected to the General Assembly as the representa-
tive from Cavendish in 1902 and remained in the Legislature until his
clection as governor in 1912,

For a man whose ambition was to be U.S. Senator,** Republican
Vermont which had no direct Senatorial pri 1y and Cavendish which
was the home of the Proctors who “contr =d access to the highest

litical offices in Vermont™® was an excellent platform. Although his
success in being elected and appointed to crucial legislative committees

3 spectacular, the rise of middle class reformers, the death of the
ictors and the popularity of Theodore Roosevelt'® combined as
factionalizing forces to throw Allen Fletcher’s election as governor into

13, This suggestion was adopted by Governor Fletcher in his out-going message to the
1915 Legislature,

14. Winston Flint, The Progressive Movement in Vermeont {(Washington, D.C. American
Council on Public Affairs 1941), p. 53. In many interviews with older attorneys this was a
point on which they all agreed.

15, Duane Lockard, New England State Polirics, (Princeton, 1959), p. 15.

16. Lester Jipp, The Progressive Movement in Vermont in 1912, (unpublished Master’s
thesis, University of Vermont, 1965) Preface i.
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the Legislature where there was lLittle doubt about its outcome. In this
meteoric rise in Vermont pohtics some became staunch backers of
Allen Fletcher while others had their doubts about him. But many
agreed that he did not enjoy opposition.

Governor Fletcher failed to reappoint three judges to the bench in
1914, Again, there seems to be nothing obvious in the ba  rounds of

zse three men which would mark em for this dubious distinction.
Justice Loveland Munson was a scholarly lawyer from Manchester who in
twenty-five years on the bench had moved upward through the seniority
system to the position of first Associate Justice of the Supreme Court
when Governor Fletcher retired him at the age of seventy-one. Justice
Haselton, a Democrat, who had enjoyed a distinguished career as a
legal scholar and politici: . had served on the bench for fourteen years
when he was retired by the governor at age sixty-six. Judge Fras Fish
was only fifty-one when he was not reappointed to the Superior Court.
He was also a2 man whose scholarship was highly regarded and he had
been selected to write the Vermont Bench and Bar section of Crockett’s
History of Vermont.

Had Governor Fletcher reappointed the same judges to the two
benches for a two year period he probably would have encountered less
opposition. As previously mentioned, fc 1er Chief Justice Rowell, who
initially advised the Governor that he had the power to a oint for
two years, changed his mind after Justices Munson and Haselton and
Judge Fish were retired. The Governor  ust have been strongly moti-
vated to act as he did. But the reasons given by the Governor for these
retirements appear inadequate.

T : Governor indicated age was a factor and stated that all judges
should retire at age seventy. But the three men replaced only one, Justice
Munson, was over seventy. Superior Judge Eleazar Waterman was older
than Justice Munson, yet was retained. Governor Fletcher also indi-
cated that the personnel changes were based upon the incompetency
and the conserv ve nature of the judges, Again, these reasons appear
inadequate. The probable reasons for the replacements were the hiber
rather than ¢ conservative nature of the three members of the bench,
and that Munson, Haselton and Fish had at one time or another
opposed Governor 1 tcher.

Contemporaries were willing to believe that it was a difference of
opinion which led to the enforced retirements, John H. Mimms wrote;

Let us for a moment analyze his ‘reasons.’ First as to the dropping of one of
the best superior judges, istee’ Fletcher gives no reason. Some of us are
able to assign a reason. The move was on a par with the action of the Ir:
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boss who said ‘Sure youw’ll do as I say or you'll get off the Job!7

Mimms’ analysis of Fish’s dismissal was also equally appropriate for
Justices Munson and  aselton.

The nature of these possible conflicts was not readily apparent b
some contemporary observers were undaunted in their speculation.
Governor Fletcher, as we have seen, breached tradition twice. The
first breach occurrc when he appointed George M. Powers Chiel
Justice of the Supreme Court a  thereby passed over three senior
justices. Although Governor Fletcher never gave a reasen for this
breach, Levi Smith has suggested that Justice Powers represented a
threat to Fletcher’s ambition to become a U.S. Senator. Despite some
evidence that Justice Powers was not interested in running for the
Senate, he was cert ily well-regarded enough to do so had he chosen
to.'® Moreover, his father H. Henry Powers had been elected to the
U.S. House of Representatives while serving on the Vermont Supreme
Court.

As evidence against the theory that Governor Fletcher’s appoint-
ment of George Powers as Chief Justice was to eliminate him as a
political competitor also stands the so-called “Mountain Rule.””*® This
dictated that there should be a geographic “balance” among Republican
candidates for state-wide office. The “mountain™ was roughly the
Green Mountain Range running north and south through the center
of the state. In the case of a team of two candidates, one was to come
from the east and e other om the west. Governor Fletcher himself
was from Caven h (east) while his Lieutenant Governor, rank
Howe, was from Bennington in the southwest corner of @ state.
Appl g the rule to the U.S. Senatorship, in which each side of the
mountain would claim one senator, Justice Powers would have been
in a good position to succeed Senator Page as both were from Lamoille
County (west). B Governor Fletcher could not have run for this seat
because he was from Cavendish (east). If the “Mountain Rule” is taken
seriously, it appears that there is no clear explanation of why Jus =
Powers was elev  d over the three justices who enjoyed traditic 1
seniority.

The second and more radical  :ach of tradition, of course, oc  rred

17. Burlington Free Press, December 5, 1914.

18. Horace Powers, son of Chief Justice George Powers, stated that he had overheard
his parents discussing this possibility and the Chief Justice emphatically denied any such
ambition. Interview, March 1967.

19, There was enough validity to this rule to warrant its mention by Winston Flint,
The Progressive Movement in Vermont, (Washington, D.C., American Council on Public
Affairs, 1941), p. 34.
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in 1914 wh  Governor Fletcher failed to reappoeint three members of
the bench. He his reasons are not so obscure.

Neither Justices Munsc nor Haselton represented either a direct
or indirect threat to Governor Fletcher’s overriding ambition to be
a Senator. Justice Haselton was a Democrat in a Republican state.
Justice Munson was seventy-one and had been out of politics since his
appointinent to the bench by Governor Dillingham in 1889,

The probable reason was alluded to in an editorial appearing in the
Bennington Banner claim  that Governor Fletcher had openly and
boldly criticized 1stices Munson and Haselton on their stand relative
to the Public Service Commission.?® Althou  a thorough survey of
the press of that period does not disclose any confirmation of this
statement, nevertheless, because this statement appears in a newspaper
edited by Lieutenant Governor Fras Howe, it must be considered

-iously.

The Public Service Commission ossessed regulatory powers over
the public utilities of the state including the railroads. By 1904, the
Rutland Railroad controlled a line rur ng the length of Vermont and
connecting with New York state at its northern and southern ends.
The Proctor 1terests enjoyed close relationships with and were one of
the largest it not the largest users of the line.2! When the Rutland
Herald, owned and published by Percival Cleinent, backed Fletcher in

is campaigns and battle over the judiciary, Fletcher reciprocated by
appointing Clement to Justice Watson’s education committee. The close
relationship of the Governor to the state railroad interests is an impor-
tant clue to his unwilling ss to encourage regulation over the major
utility of the era.

The Supreme Court decision which raised the Governor’s ire as
reported in the Benningtc  Banner was most likely an opinion filed on
January 21, 1913, in the se of Sabre v. Rutland Railrocad Company
and Central Vermont Rai. 'y Company. The case arose from a petition
directed to the Vermont Public Service Commission  juesting better
protection at a railroad crossing near the Alburg station. Both the
majority of the court and the minority were satisfied that the order of
the Commission directing the defendants to construct and operate gates
at the crossing must be reversed on the ground that the evidence on
which the order was based was improper.

The crucial part of the case was the defendants’ claim that the Act of

20. Bennington Banrmer, January 11, 1915.

21. Yim Shaughnessy, The Rutland Road, (Berkeley Howell-North Books, 1964) p. 82.
The Proctors owned a smali railroad called the Clarendon and Pittsford which delivered
marble from its quarries to the Rutland main line.
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