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“Blood Calls for Vengeance!”
The History of Capital Punishment
in Vermont

Vermonters had greater misgivings
about capital punishment than their
laws and public pronouncements
implied.

By RanpoLrPH ROTH

efore 1987, Vermont reserved the right to punish certain crimes

with death, but Vermonters seldom exercised that right. From

1777 to 1987, only fifty-five people were sentenced to death in

Vermont, and only twenty-seven of those were executed. Although there

were brief periods when Vermonters invoked the death penalty with some-

thing approaching enthusiasm, during most of their history they refused

to sentence capital felons to death, and state officials commuted or over-

turned nearly half of the death sentences handed down.! Clearly, Ver-

monters had greater misgivings about capital punishment than their laws
and public pronouncements implied.

At first, Vermonters did not seem to have such misgivings. In Vermont’s
early years, when the fledgling republic’s government was weak and dis-
organized and when violence was a fact of life, Vermonters twice used
arbitrary, ad hoc procedures to condemn capital suspects. In 1778 Ver-
mont rebels captured David Redding, a Tory from New York, who had
fought with the British at Saratoga and had stolen horses for Burgoyne’s
army. A court created by the authority of the Republic of Vermont sen-
tenced Redding to hang for “enemical conduct” against the United States.
Redding won a new trial when Governor Thomas Chittenden and the
Vermont Council learned that the English common law required a jury
of twelve in capital cases (Redding’s jury had had only six members)
and that Redding had not been properly extradited from New York, where
he had committed his capital offenses. Governor Chittenden remedied



these problems by gathering a full jury and by appointing the prosecutor,
Ethan Allen, a United States attorney with broad jurisdiction. After a
brief trial, the new jury found Redding guilty. He was sentenced to death,
and two days later he was hanged before a large crowd, which included
the governor and the members of the General Assembly, who viewed
the proceeding as confirmation of their newly-won authority. As histo-
rian Michael Bellesiles observes, no one attending the hanging seemed
to mind “that Redding had committed no crime in Vermont other than
escaping from its officers, that Vermont was not then part of the United
States, and that Vermont had no authority to appoint attorneys to act in
the interests of the United States.”?

Vermont’s second execution, which probably occurred in 1779 or 1780,
was also the product of an improvised judicial proceeding. Surviving
accounts of the execution pose problems, because they were handed down
by oral tradition and conflict on particulars, and because they recount
events in the Abenaki community from the perspective of Yankee observ-
ers who viewed the Abenaki as savages.® According to these Yankee ac-
counts, Toomalek wa< 2 member of a small band that lived in and around
the intervales of the  nnecticut River near Newbury. A short, power-
fully built man, he was in love with a young woman, Lewa, who had
married his rival, Mitchell. Toomalek decided to murder Mitchell, and
one evening he surprised the couple as they sat by a fire at the foot of
a hill near the upper end of the Ox Bow in Newbury. He fired at Mitch-
ell, wounding him seriously but not fatally. A second charge struck Lewa
in the breast. She died of her wounds that night.

An Abenaki council tried Toomalek for murder. It acquitted him, how-
ever, because he had killed Lewéa accidentally and had only wounded
Mitchell. Mitchell soon remarried, but matters did not end there. One
day Toomalek, in company with a white man named Ebenezer Olmsted,
took a bottle of rum and went to visit Mitchell. Mitchell drank with them
and then had words with Toomalek, who taunted Mitchell into striking
the first blow. Mitchell drew his knife and made a feeble pass at Too-
malek. Toomalek then stabbed Mitchell through the heart.

An Abenaki council again acquitted Toomalek, this time because Mitch-
ell had struck the first blow. But Toomalek soon killed again. He cut
the throat of a young man called Pi’al who in Toomalek’s opinion had
insulted a young woman. The next morning, an Abenaki court heard
the evidence and sentenced Toomalek to death.

The Abenaki court proceedings may not have been strictly traditional,
but they were sanctioned by local authorities of the Republic of Ver-
mont. The trial was conducted under the supervision of an Abenaki ac-
quainted with the English legal system. The verdict was then referred



to the Reverend Clark Powers, the Congregationalist minister of New-
bury, to ensure that it was “agreeable to God.” Toomalek was executed
later that day on the ground floor of the county court house in Newbury,
then a county seat. Toomalek arrived “without guard or attendance” and
seated himself before the father of Pi'al, who as the nearest blood relative
of the victim was required by Abenaki law to carry out the sentence.
Toomalek said his Catholic prayers, covered his eyes, and shouted “Mack
bence!” (“Kill me quick!”), which Pi‘al’s father did by firing a musket
ball into Toomalek’s head. Toomalek’s parents, who were in attendance,
claimed the body for burial.

The Republic of Vermont soon put an end to ad hoc capital proceed-
ings. It refused henceforth to recognize Abenaki sovereignty, and it passed
laws to regulate capital punishment. In 1779 the assembly voted to pun-
ish a wide range of crimes with death: murder, treason, rape, blasphemy,
sodomy, bestiality, counterfeiting, burglary and robbery (on the third
offense), perjury (if its purpose was “to take away a man’ life”), arson
(if it “be to the prejudice or hazard of any person’s life”), the maiming
of a person’s eyes, tongue, or “privy members,” and the concealment of
the birth and death of an illegitimate newborn.# The condemned could
appeal capital verdicts to the state supreme court or could ask the as-
sembly to commute their sentences by majority vote. Otherwise they
would be hanged in public in the counties where they had committed
their crimes.

These drastic punishments stood atop a system of punishments that
had been inherited from colonial times and were designed to force con-
formity to the laws of God. Few early Vermonters believed that felons
could be rehabilitated. Criminals could be forced to obey the law only
by surveillance, humiliation, pain, and the threat of more severe punish-
ment. Most Vermont felons, if not sentenced to die, were stripped to
the waist in public and brutally flogged. Others might be branded on
the hand or forehead with a hot iron shaped in the form of a letter de-
noting their crime (“C” for counterfeiting, “HT” for horse thief), or mut-
ilated, usually by having the lower part of an ear severed with a knife.>
The state thus marked convicted felons for life. They could not escape
the shame of their scars or the fear those scars aroused.®

Only when these punishments were deemed inadequate did Vermont-
ers turn to capital punishment. Capital felons were “sores” on the body
politic that could not be healed; they had to be cut out. They were re-
moved in public executions that displayed the wrath of the state and the
importance of obedience and contrition. The condemned were usually
escorted at noon from the county jail to the gallows, which were erected
on high ground so that spectators could get a good look at the proceed-



ings. Crowds of six to ten thousand people, including men, women, and
children, were not uncommon. From the gallows a minister would preach
the dangers of impiety and admonish listeners to reform before it was
too late. The condemned were then asked to confess their crimes and
to beg God’s forgiveness. If they did so (and most did), they showed the
crowd that their executions were justified, but that they might yet be saved —
spiritually, at least. Vermonters considered such deaths “good.””

Capital punishment, however, served practical purposes as well.
Vermont’s government was weak. The republic had few law enforcement
officers, and their investigative techniques were poor. The assembly con-
cluded that it could deter serious crime only by threatening potential
felons with the death penalty. Furthermore, the Republic of Vermont,
like the original thirteen states, had no prison. It had only county jails,
which were small and not very secure. They held mostly debtors who
had the “freedom of the prison yard™—they could take jobs around town
during the day to provide for their families and work off debts but had
to return to the jail at night. County jails occasionally held capital con-
victs for terms of a year or more, and they regularly held capital suspects
who could not post bond or were denied bail.® But Vermont had only
a limited capacity to protect society from dangerous criminals. Capital
punishment seemed the only solution.

Vermont, however, had few executions in the years following the deaths
of Redding and Toomalek. Unlike New Hampshire, which in 1796 ex-
ecuted Thomas Powers, a mulatto laborer, for the rape of a white woman,
and unlike Massachusetts, which executed robbers well into the nineteenth
century, Vermont declined to execute felons who did not kill. Juries in-
stead called for brandings, whippings, and maimings. The legislature
gradually decreased the number of capital crimes and in 1808 founded
the Vermont State Prison, which finally gave courts the option of sen-
tencing serious felons to lengthy terms. The prison removed feared crim-
inals from the body politic without killing them and fostered the hope
that they could be reformed by hard work, strict discipline, and instruction.?

Another reason there were so few executions in Vermont is that there
were not many murders in this period. It is not clear why. Perhaps it
was only that life regained a semblance of normalcy after the Revolution
ended. Perhaps it had to do with the egalitarianism and vigilance of Ver-
mont communities. A number of illegitimate infants were suffocated and
there were a few impulsive killings by deranged citizens like Frederick
Burnham of Woodstock, who slashed the throat of his three-year old grand-
son at the dinner table and vowed to kill “all his posterity.”!'® Only one
Vermont murderer was condemned to death between 1781 and the War
of 1812 —Cyrus Dean. Dean was a crewman on the Black Snake, a vessel






drawer. Soon after Virginia’s release from prison in 1819, he returned
to his former employer’s tavern, spoiling for a fight. He argued with his
employer and then robbed and murdered a customer. Godfrey and Vir-
ginia admitted responsibility for their crimes and remained stoic to the
end.!?

Condemned felons who refused to make good deaths threw the system
of capital punishment into a state of confusion. James Anthony, a hard
working tailor who in 1814 murdered a friend from a prominent Rutland
family in a dispute over a bet, committed suicide in his jail cell shortly
after he was sentenced to die. Rebecca Peake, who in 1835 poisoned
her husband and two of her stepchildren to protest her husband’s deci-
sion to convey his property primarily to his children by his first wife,
also killed herself while awaiting execution.!* Some Vermonters consid-
ered their deaths just punishment for their crimes. But others viewed
their despair as a sign of remorse that might have led to their rehabil-
itation had their lives not been cut short by the threat of capital punishment.

An apparent miscarriage of justice in the murder trial of Stephen and
Jesse Boorn also fostered opposition to capital punishment. The Boorns,
ne’er-do-well brothers, were condemned in 1819 for the murder in Man-
chester of their mentally deranged brother-in-law, Russell Colvin. Colvin’s
body had not been found, but the prosecution claimed that the Boorns
killed Colvin out of jealousy. Colvin, along with his wife and children,
had been supported by the Boorns’ parents and had stood to inherit the
bulk of the parents’ property. Public sentiment ran against the brothers
in part because their sister, Colvin’s wife Sally, became pregnant by an-
other man soon after her husband’s disappearance. That led the jury to
suspect that she had colluded with her brothers to get rid of her husband.
The Boorns, fearing conviction and perhaps hoping for leniency, con-
fessed. They soon recanted their testimony and professed their innocence.
But the Boorns were convicted at the next term of the county court and
sentenced to hang. They were spared at the last moment when Colvin
(or a convincing impersonator of Colvin) miraculously reappeared. The
defense claimed he had simply wandered off in a fit of amnesia some
seven years before. Some Vermonters concluded from this case that the
legal system was too flawed to hand down death sentences.'*

The case that did the most, however, to turn Vermonters (especially
Vermont elites) against capital punishment was that of Norman Cleve-
land, a prominent physician and civil magistrate from Irasburg. In 1829,
Cleveland accidentally killed Hannah Rose, a poor young mother of sev-
eral children, during a botched abortion. At the trial the victim’s mother,
Lucy Frazier, testified that Cleveland, whose wife was infertile, had asked
Rose, whose husband had abandoned her and her children, to serve as



a surrogate mother for his child. Rose refused. But Cleveland persisted,
offering to support not only his child but Rose’s entire family. Rose threw
him out of her house and threatened to leave town if he did not leave
her alone. But she could not support her children and her mother on
her own, and in the end, she agreed to bear his child.!3

Rose was soon pregnant. But Cleveland had second thoughts. Accord-
ing to Lucy Frazier’s testimony, he declared himself “ruined” and swore
that he and Rose would be sent to prison for adultery “unless an abortion
was procurred.” Rose “did not object to his using medicine to accomplish
his purpose,” but Cleveland insisted on surgery. The first attempt failed.
Cleveland returned to Rose’s house a week later to try again. Rose “be-
gan to cry” and “groaned and begged him to leave her alone,” but Cleve-
land was adamant. They went upstairs, where Cleveland performed the
fatal procedure. Cleveland asked Rose’s mother to give out that Hannah
had died of “puking,” but she refused.

At his trial, Cleveland denied every charge, including adultery. But
the testimony was damning, particularly his admission to a friend that
“if he had not been the means of her situation he could have operated
safely.” Judge Hutchinson instructed the jury that the law was clear: if
Cleveland had operated “with a deliberate intent to destroy the child”
and “with such an instrument and in such a manner as was attended with
danger to the woman,” he was guilty of premeditated murder. The jury
found Cleveland guilty and the court sentenced him to die.

Cleveland’s powerful friends in Orleans County and around the state
fought back. They vilified Hannah Rose and portrayed Norman Cleve-
land as a victim of prejudice. Their petition campaign, which won wide
support, especially in Orange and Windsor counties, persuaded the Ver-
mont General Assembly to commute Cleveland’s sentence to five years
in prison. !¢ The vote was 120 to 72. Several newspapers complained that
Cleveland had gotten away with murder. But many judges, lawyers, pol-
iticians, and citizens concluded, in light of this and the Boorn case, that
death sentences indicated little more than that the condemned were un-
popular with their neighbors.

Persuaded by that argument and encouraged by recent campaigns against
the death penalty in Maine, Massachusetts, New Jersey, Ohio, New York,
Pennsylvania, and Great Britain, Governor Silas Jenison asked the Ver-
mont legislature in October, 1838 to abolish capital punishment. Allud-
ing to the recent cases in which public opinion had come forward “to
arrest the arm of the law, and . . . to demand a commutation or miti-
gation of punishment,” Jenison argued that a majority of the state’s cit-
izens favored abolition. But he rested his case primarily on his convic-






islature at least end public executions, which in his opinion had a “de-
moralizing” effect on the public. He prefered private executions “within
the walls” of the state prison.'8

Jenison’s address marked a turning point in the history of capital pun-
ishment in Vermont. The House passed an abolition bill by a vote of
126 to 68 only nine days after his address. The Senate defeated the bill,
17 to 11, and would defeat every abolition bill down to the Civil War,
because a majority of state senators insisted that capital sanctions deter-
red would-be murderers and traitors. But Vermont came within three
votes of being the first state to abolish capital punishment.!® More im-
portant, the House and Senate found a compromise by the next legisla-
tive session that ended capital punishment in fact, if not in law.

That compromise came too late to help Archibald Bates of Shaftsbury,
who committed a murder the week that Governor Jenison delivered his
address. Bates, jealous of the attention his parents paid his sister-in-law
and angry at their decision to leave their farm to her and his brother,
shot her in the back through a window as she nursed her newborn child.
Bates was convicted just after the legislature adjourned and therefore
never had an opportunity to petition for commutation. He was executed
promptly.2° But for the next twenty-five years, as long as Governor Jenison’s
reform-minded generation held power, majorities in the House and Sen-
ate passed every commutation bill that came before them on the grounds
that each condemned murderer was either insane or guilty of at most
manslaughter. The legislature thus found a practical, politically expe-
dient alternative to both abolition and capital punishment by handing
down life sentences in the five cases of homicide in which local jurors,
grand jurors, and states’ attorneys sought the death penalty. Vermont did
not join Michigan (1846), Rhode Island (1852), or Wisconsin (1853) in
abolishing capital punishment altogether, but it did follow the example
they set until the last year of the Civil War.2!

Vermont resurrected capital punishment on January 20, 1864, when
ithanged Samuel Kavanaugh and William Barnet in front of a select group
of witnesses at the Vermont State Prison. Kavanaugh, an Irish laborer
who lived in a basement apartment on the waterfront in Burlington, had
stabbed his wife during a drunken quarrel. Barnet, an immigrant from
England who lived in a small cottage in Burlington and emptied privies
for a living, had also killed his wife. According to neighbors, each man
had a history of alcoholism and spouse abuse. Both men denied respon-
sibility for their crimes. Kavanaugh claimed that his wife had not been
stabbed —that she had fallen accidentally and gashed her head on a stove.
Barnet protested that his wife had cut her throat with a butcher knife.22

Kavanaugh’s and Barnet’s crimes angered Vermonters. But wife mur-



derers were not the only targets of the public’s wrath. Sympathy for mur-
derers of all types declined between 1864 and 1882. In those years Ver-
mont sentenced eighteen murderers to death. One committed suicide in
prison and five won new trials or commutations. The remaining twelve
were executed. They comprise nearly half of all people ever executed
in Vermont.

Why the surge in executions? The simplest explanation may be the
best: murders were suddenly more common and heinous. The homicide
rate in Vermont and New Hampshire was still the lowest in the nation:
1.6 per 100,000 persons per year from 1848 to 1865. But it had more
than doubled since the 1820s. The marital homicide rate had increased
four-fold in the 1830s and 1840s, and the nondomestic homicide rate
for teens and adults had increased three-fold in the 1850s and early 1860s.23

Worse perhaps than the increase in murders was the character of these
murders. The marital homicides that had occurred before the 1830s had
not been willful. Each stemmed from mental illness or from an unlucky
blow in a domestic fight, and husbands and wives killed each other in
equal numbers. By mid-century, however, most marital homicides were
willful. Possessive, alcoholic, and chronically abusive husbands like Kav-
anaugh and Barnet used clubs, guns, knives, hatchets, or poison to kill
their wives. Vermont jurors and legislators had little sympathy for such
wife murderers and handed down death sentences freely in the 1860s
and 1870s.

In contrast with spousal murders, most nondomestic homicides that
had occurred before the 1830s took place under unusual circumstances.
Many stemmed from spying, smuggling, and undeclared warfare along
the Canadian border, or from the violence of prison life. By mid-century,
however, nondomestic homicide had entered everyday life. Its usual causes
were robbery, property disputes, sexual assaults, and drunken quarrels
among friends and acquaintances. The risk of murder was still low, but
every Vermonter was now at risk.

Why the incidence and character of murder had changed in northern
New England is a difficult question. A rise in economic inequality, a
decline in independent ownership of shops or farms, and a nationwide
surge in violence (much like the one the United States has experienced
over the past thirty-five years) were most likely responsible. But Ver-
monters did not seek such explanations. They turned to capital punish-
ment as a deterrent and a means of retribution.

Discrimination against the foreign-born may also have been partly re-
sponsible for the rise in death sentences and executions. Only one of
the eight condemned people of foreign birth won a commutation, as op-
posed to four of the ten of native birth. The Civil War too may have been



important. It inured the next generation of Vermonters to killing and con-
vinced many people that death was a fit punishment for criminals, be
they secessionists or murderers. The more rebels and condemned mur-
derers who died, the more convinced Vermonters were that their deaths
were justified.2

State authorities helped foster that conviction. Vermont’s Civil War
governors, Frederick Holbrook and J. Gregory Smith, believed in the
death penalty. Having come of age politically in the late 1840s and 1850s,
an era of sectional rivalry, ethnic antagonism, declining expectations,
and rising homicide rates, they shared a darker view of human nature.
They rejected the reform generation’s assumption that homicide could
only be irrational or accidental; only harsh punishment could deter the
wicked.?’

The legislature concurred. It affirmed Kavanaugh’s and Barnet’s death
warrants in the fall of 1863, and it expanded the death penalty in the
wake of the St. Albans raid of October, 1864, in which a band of Con-
federate horsemen rode down from Canada, robbed a bank, and killed
a local businessman with a stray bullet. In November, 1864, the legis-
lature passed “An Act Defining Offenses Against the Government” and
“An Act to Prevent Raids,” which prescribed the death penalty for anyone
who conspired to levy war against the state or who participated in raids
that brought harm to persons or property.?¢ Furthermore, the state man-
aged executions carefully to diminish sympathy for the condemned. The
prison staff constructed and tested gallows scientifically to ensure that
executions would be as painless as possible. It also restricted press cov-
erage to reporters who sent the proper message about the relationship
between crime and capital punishment.

These practices and public attitudes had a chilling effect on the justice
system. Vermonters accepted the justice and efficacy of capital punish-
ment to such a degree that two alleged murderers were executed despite
flaws in the cases against them. Evidence suggests, for example, that
Henry Gravelin, a prosperous French-Canadian farmer from Weathersfield,
was not guilty beyond a reasonable doubt of murdering Herbert White,
one of his parttime hands. As Edith Fisher Hunter notes in her history
of the case, Gravelin had long been suspect in the eyes of his neighbors,
who “wondered how a sixteen-dollar-a-month farmhand could become
so prosperous.” Gravelin had arrived in Windsor County in 1854 pen-
niless. By 1876, he owned several farms and employed four or five men.
He attributed his success to hard work and to his wife, who was devoted
to “the promotion of my happiness and the accumulation of wealth.”
Gravelin’s neighbors, however, suspected that he had prospered by rob-
bing and murdering his farm hands. They noted that he had bought large



farms for cash just after two Canadian hands disappeared and after an-
other hand was found drowned in a well. Neighbors also accused him
of burning out a farmer whose land he coveted. Thus, when Herbert
White was found murdered on Gravelin’s property in 1876, authorities
did not look far for suspects, nor did they follow leads that suggested
that Charles Shiette, who shortly after the murder divorced his wife and
left for parts unknown, committed the crime. The surviving evidence
does not prove Gravelin innocent, but it suggests that he was a victim
of prejudice and a poorly handled investigation.?’

Asa Magoon of Orange was likewise a victim of the harsher system
of justice. Magoon went to the gallows for the murder in 1875 of Rufus
Streeter, a disabled (and dishonorably discharged) Civil War veteran who
lived with him. On the day of the murder Streeter and Magoon had at-
tended a horse race in Barre, where they drank heavily. On their way
home that night they stopped to visit Hannah Perrin, a hard-drinking
widow who had known them for years. The next day Streeter’s stabbed
and mutilated body was discovered near Perrin’s house. Magoon swore
that he had left Streeter with Perrin and headed home, although he had
been too drunk to remember much more about the evening. Magoon was
not a credible witness. He was well known in Washington County for
his drinking and quarrelling, and he had once threatened Streeter’s life.
Few people believed his story—at least until Hannah Perrin confessed
on her death bed in 1888 that she had killed Rufus Streeter.28

Perrin’s confession might have been false. But it underscores the fact
that the state had only circumstantial and weak physical evidence against
Magoon. Like Henry Gravelin, he was convicted largely because of his
reputation. Their cases were not typical, however. Most people executed
between 1864 and 1882 were guilty beyond a reasonable doubt, and most
made good deaths, confessing their crimes and acknowledging the jus-
tice of their punishment. But the Magoon and Gravelin cases indicate
that state officials may not have conducted homicide cases quite so care-
fully in this era, once they acquired a taste for capital punishment, and
that they were not very sympathetic to social outcasts who refused to
confess their crimes and repent.

The era of executions passed as quickly as it began. In the rest of the
nation, and particularly in the southern and border states, legal and ex-
tralegal executions jumped dramatically in the 1890s and early 1900s
as a result of economic tensions and racial strife. But in Vermont, where
the populace weathered the depression of the 1880s and 1890s well, hang-
ings all but stopped once the Civil War generation passed from power.
The murder rate did not fall substantially, but Vermonters grew accus-
tomed to a higher level of violence and lost faith in capital punishment



as a deterrent. Between 1882 and 1905 Vermont’s courts sentenced only
seven people to die, and only Sylvester Bell, who murdered his wife
brutally in 1889, was hanged.?®

From 1905 to 1965, a different pattern emerged. Most Vermonters had
qualms about the death penalty. Only fourteen people were sentenced
to death during these years, and only one in the 1930s, the decade in
which the number of legal executions in the United States peaked.3? Ver-
mont has executed eight people in the twentieth century, but it is not
clear why. Their crimes were not unusual. Craig Meurlin and William
Rugg believe that Vermonters may have executed prisoners like Mary
Rogers, who murdered her husband, and Elroy Kent, who murdered a
deaf woman, primarily because they were less intelligent than most Ver-
monters. Meurlin and Rugg’s theory is that these felons may have been
executed because they failed to engage the sympathies of jurors or state
officials. They appeared cold-blooded, sullen, and unrepentant, perhaps
because they did not understand the consequences of their crimes or the
public’s response to their demeanor. Clinton Krauss, who is studying
Mary Rogers’s case, believes that Rogers went to her death for other rea-
sons: a confused defensive strategy, a restrictive appeals process, a sen-
sational press. Most important, Rogers alienated the public by protesting
her innocence in the face of overwhelming evidence and by conceiving
a child in prison with a convicted rapist as she awaited the outcome of
her appeals. Kent, a career criminal who had served several terms in
the state institution in Waterbury, likewise failed to attract public sup-
port. He seemed beyond redemption and rehabilitation.3!

Vermont all but abolished capital punishment in 1965. By then the
economic boom that followed World War II had helped drop the state’s
homicide rate to its lowest level since the late-eighteenth and early-
nineteenth century, less than one person per 100,000 persons per year
from 1960 to 1965.32 The legislature decreed that the penalty for first-
degree murder would henceforth be life in prison, except in cases where
the accused had been found guilty of a previous, unrelated first-degree
murder or where the victim was a warden, superintendent, prison em-
ployee, or law enforcement officer “in performance of the duties of his
office” In those cases, the jury could at its own discretion hand down
a sentence of life in prison or death. The state also retained the death
penalty for treason in time of war.??

Between 1965 and 1987, several law enforcement officers were killed
in the line of duty, but none of their assailants was sentenced to die.**
Vermont jurors were no longer willing to hand down death sentences.
The Vermont legislature recognized that fact formally in 1987, when it
abolished capital punishment altogether.?* Of course, executions could












