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Law “at the Muzzle of the Gun™:
Archaeology of a Fugitive Terrain, the
New Hampshire Grants, 1749-1791

“The claimants under New-Hampshire
appealed to club law, and, in this mode of
trial . .. [became] the terror of the
government of New-York.”

Ethan Allen, describing events after 1770

By GARry G. SHATTUCK

he creation story of Vermont and its Yankee-Yorker rift is

both simple to convey in outline and, at the same time, compli-
cated when examining its messy details. It became so early on

when the brothers Ethan and Ira seized upon an attractive, easily un-
derstood perspective that portrayed those times simplistically as an
honorable-David-versus-a-tyrannical-Goliath contest, a view perpetu-
ated by over two hundred years of historiography that rarely deviated
from the tone they set. For New Englanders to wrest a huge portion of
New York’s northeastern region from its grip and then create the four-
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teenth state has understandably brought satisfaction and pride to many
reading those early accounts.

The breathtaking accomplishment of the breakaway Vermonters not-
withstanding, they faced a much more complicated contest and not be-
cause they achieved legal legitimacy. Rather, their success was based
upon sheer physical strength, propelled by a sense of shared, unbridled
exuberance that allowed them to exploit the fortunes that distance and
geography allowed, which placed them far away from others with diver-
gent views that were muted by their inability to respond in a similar fash-
ion. Historians have recognized the large-scale violence that took place
during the process, reluctantly acknowledging that the state was founded
virtually at the point of a gun, but they have also overlooked other nu-
ances that may have played a role. Principles derived from the field of ar-
chaeology, the so-called “handmaiden to history,” can provide important
insights showing that there was, perhaps, more to the story than its em-
bodiment of the adage that possession is nine-tenths of the law.!

TRADITIONAL VIEWS

Archaeological concepts and enthusiasm of the Grants settlers aside, it
is first necessary to acknowledge the overriding importance of law, both
in the region and in the mindset of the colonial population. As John Ad-
ams noted in 1771, his fellow New Englanders understood the law well.
“The great principles of the constitution,” he wrote, “are intimately
known; they are sensibly felt by every Briton; it is scarcely extravagant to
say they are drawn in and imbibed with the nurse’s milk and first air.”?
However, the long-established law was in the early stages of great change.
These years immediately before the outbreak of the Revolutionary War
marked a defining moment as it transformed from feudal, judge-made
common law precepts to the implementation of positive, or codified, law
created by elected representatives. Perhaps in no other North American
arena was that change taking place more profoundly than in the environ-
ment occupied by the Allens, a region uniquely haunted by two conflict-
ing notions of land ownership: tenancy in New York versus fee simple in
republican New England.?

The proprietors and settlers in the Grants who challenged the efforts
of New York claimants at the time of the notorious Ejectment Trials in
1770 and 1771 had a second avenue of recourse available to them beyond
the common law itself. Centuries of British legal practice demonstrated
that strict adherence to the law’s dictates could inflict unintended and
unjust results that brought great hardship to litigants.* To limit the possi-
bility of harsh outcomes, concepts of fairness, or equity, entered into the
process that were determined in specially-created courts of chancery or



allowed through petitions to London that avoided the law and equity
courts altogether. Colonists understood that these various avenues were
available to them and used each repeatedly. When the Grants propri-
etors assembled before the Ejectment Trials to consider how to defend
the legality of their New Hampshire titles, they expressed their aware-
ness of those dual approaches and pledged to protect themselves “as far
as ...can be defended by law or equity.” Unsurprisingly, following their
losses, which they refused to pursue on appeal, the settlers’ leaders piv-
oted and argued to their farmer audience that they had a right to oppose
New York authority employing the language of equity to convince them
they had been treated unfairly.®

The law or equity? Which formed the basis for Vermont’s founding?
The colonists certainly appreciated the distinction, but it has been largely
overlooked in the following two centuries. This has resulted in confusion
for later generations and it must be acknowledged if the predicate legal
environment existing before the outbreak of violence in the Grants is to
be fully understood.

While the Allens and their followers claimed they had suffered im-
proper legal results at the Ejectment Trials, it is notable that even Ver-
mont’s first historian, Rev. Samuel Williams, could not fault the New York
claims. Recognizing that it “had a proper right to claim the jurisdiction of
the whole territory,” Williams determined that the proceedings employed
against the Grants claimants to vindicate those legal rights were “agree-
able to the forms of their laws.”” Correct or not, the claim of equitable as
opposed to legal remedies persisted and was later acknowledged for the
first time by former Vermont governor and president of the Vermont
Historical Society Hiland Hall in 1868,% and then in 1939 by attorney-his-
torian Matt Bushnell Jones.” They expressed different points of view —
respectively, opposition and agreement—about the soundness of the
New York Supreme Court of Judicature’s decision in favor of that colo-
ny’s jurisdiction based upon its interpretation of the law and not equity.
Unstated by either Hall or Jones is the fact that the exercise of equity by
the Supreme Court as a part of its authority was unavailable to it, specifi-
cally withheld because of a 1699 law.!® Whether one agrees with the
court’s decision or not, and the conflicting interpretations placed upon it
by historians, it has become a sine qua non in Vermont’s historiography.

A final point concerning the legitimacy of the Supreme Court’s deci-
sion, as well as the competency and conduct of the four New York courts
with jurisdiction in the Grants sitting in Albany, Charlotte, Cumberland,
and Gloucester counties, deserves attention. Consistent with the early
allegations of bias made against them by the Allen brothers, most histori-
ans of the past two hundred years have frequently echoed those claims,



while also adding their own condemnation.!! However, contrary to such
assertions, and as described in what follows, a close examination of the
records of those particular courts fails to provide evidence of a single in-
stance substantiating those serious allegations of corruption or bias. Ad-
mittedly, justices of the peace chosen from within an ill-educated popula-
tion may have been minimally competent, but on the whole, the law and
procedures employed were consistently administered in a credible, unbi-
ased fashion in accord with eighteenth-century notions of due process.

The challenges posed to the law and questions concerning the applica-
bility of equitable principles to the litigants at the time of the Ejectment
Trials began decades earlier. On January 3, 1749, sitting in his Portsmouth
capital, New Hampshire Governor Benning Wentworth set into motion a
four-decade-long period of grievous contention and heartache that seri-
ously affected large numbers of people. His usurpation on that day of
23,040 acres of land contained within a six-mile-by-six-mile tract of New
York’s forests and waters located 120 miles to his west, in the form of a
township called Bennington, a mere twenty miles east of that colony’s
vibrant metropolitan center at Albany (1749 population: 10,634), effec-
tively upended the long-established order that separated the two colo-
nies. From that time forward until the region that encompassed Benning-
ton and the dozens of other townships he created obtained statehood as
Vermont, this large swath of northeastern Albany County (established
1683) was plunged into a hybrid, fractured, geopolitical third zone, an
outlier area constantly at odds with itself, both internally and externally.

The area that then became known as the New Hampshire Grants re-
mained in this amorphous political and legal state as it turned into a con-
tested borderland region. Unaccepted by its inhabitants as definitively
marked by its longstanding boundary at the west bank of the Connecti-
cut River, Wentworth’s implementation of a warped notion of coloniza-
tion now focused their attention on the so-called Twenty Mile Line, an
imaginary point that distance to the east of the Hudson River. This be-
came the definitive boundary over which so much of the ensuing trouble
took place.

The legal situation created by the ambiguity of the border was not eas-
ily corrected by those governing at the center of power in far off London.
The many settlers dependent on the validity of Wentworth’s grants and
calling for fair treatment in their petitions found themselves in a tangled
web of land ownership of perpetually questionable legal status. The situ-
ation was made all the more complicated by their own dependence on
the material goods available to them in nearby Albany. The ease they
experienced in traveling there created divided loyalties as they argued
for legal legitimacy under New Hampshire rule while they used the phys-



ical benefits allowed them by New York. This ultimately resulted in their
assuming, based upon their shifting fortunes, a binary view of legal right
and wrong that involved a series of protectionist displays of political vio-
lence committed against New York’s sovereignty as they sought to main-
tain an aura of legitimacy. In contrast, uncomfortably thrust into an un-
wanted defensive mode as it sought to protect its impinged jurisdictional
limits, all that a powerless New York was able to do was to seek the rem-
edies allowed to it through the rule of law.

THE BORDERLAND HAMPSHIRE GRANTS

To appreciate the unique circumstances of Vermont’s pre-statehood
years it is necessary to suspend any thought of a commonly understood
line separating New York from the New England colonies, even in the
absence of Wentworth’s actions.”” Surveyors and the maps they created
may have conveyed a particular understanding of legal and jurisdictional
lines, but reality on the ground was different when the concerns of
settlers uninterested in such formalities were factored in. A clearly
marked border line serves a useful function as individuals can appreciate
that in passing over it they have stepped from one political or
administrative entity into another. However, such a line does not
separate people sharing common characteristics living in the area
through which it cuts, such as ethnic or linguistic features, factors so
strong they can alter, or “condition,” the terms under which the border
itself is understood."

The totality of land on either side of a marked border constitutes a
more refined aspect of the larger regional division understood as a fron-
tier. Frederick Jackson Turner’s contention of a closed frontier in 1893
received new life in 1921 with Herbert Eugene Bolton’s in-depth study of
Spanish America, where persistent adherence to cultural mores, mobility,
and intermingling defied politically inspired border lines."* Anthropolo-
gists and historians now generally agree on definitions differentiating
these two concepts. Frontiers are viewed from a broad perspective and
are described as a “meeting place of peoples in which geographic and
cultural borders [are] not clearly defined.”” A borderland, or so-called
“third space,” on the other hand, is magnified and possessed of “con-
tested boundaries between colonial domains.” In essence, borderlands
constitute a transitory condition that exists between a frontier and a de-
finitively determined border. However, this is an uneasy characteriza-
tion because borderlines continually expand and contract as a result of
political, ideological, and cultural clashes that might occur within them.

This introduction of a borderland environment provides a unique set
of considerations apart from those presented in the frontier situation and



of settled bordered states.' It is a removed middle ground, separate from
the concerns of the “rigid political and cultural divisions” present in set-
tled situations and constitutes a hybrid space marked internally by “mo-
bility, situational identity, local contingency, and the ambiguities of
power.””7 Ethan Allen acknowledged the challenges presented to Grants
inhabitants by the confusion wrought by Wentworth’s actions and wrote
in 1774 that, “where the limits of governments are clearly ascertained and
notoriously known . . . a farmer trespassing . . . on another’s property,
must bear the loss.” However, he reasonably contended that when the
people suffer under “a deception as to matters of jurisdiction, and pur-
chase land and make great improvements, and all on a mistaken footing;
men in such circumstances should be considered in the most favorable
light.”*® Living in an anomalous legal situation such as Allen identified
can result in fragmentation within the settler population. Inhabitants
may negotiate among themselves within this “vague and undetermined
place,” and loyalties may shift as opportunities arise to “interface” be-
tween internal and outside interests."” In such an environment of uncer-
tainty, face-to-face relationships, family ties, patron-client relations, and
local alliances dictate the structure of power systems within the area and
the assimilation of outsiders.?’

To understand the way New York authorities sought to control this re-
moved and disputatious part of Albany County, one must consider the
important distinctions between territorial and hegemonic forms of gov-
ernance. A territory is a locale over which a political entity seeks to exert
its authority through direct rule. In such an environment, it is the “elite,
state bureaucrats, and militaries” that “are responsible for applying state
policies, extracting resources . . . and providing security.”* By its very
nature, this effort first emanates from a metropolitan center, such as New
York City or Albany, which then establishes subordinate, dependent ad-
ministrative centers on the periphery. The process demands significant
investments in infrastructure and the placement of loyal functionaries.

Before the settlers sponsored by Wentworth appeared in this newly
created borderland, financially hard-pressed New York never needed to
expend its precious resources to accomplish such an end. But now, the
new challenge forced it to rely on a different form of governance, one of
hegemonic rule that did not draw so heavily on its resources. This was a
process better suited to New York’s situation and involved the use of in-
direct control, albeit subtly re-enforced through threats of force. Issues
related to security and the improvement of land were delegated to local
elites, removing the need to expend the large sums that direct territorial
oversight required. Even in this compromised position, New York’s ef-
forts were notably more robust than Wentworth’s, as he was never in a



position, or even personally inclined, to exercise either territorial or he-
gemonic governance over the region’s inhabitants. Wentworth’s derelict
attention only diminished the legitimacy of the claims of ownership of
the lands they occupied.

The exercise of hegemony in a borderland also poses significant chal-
lenges to the exercise of a colony’s rule of law. The law itself is dynamic,
an “important technology” possessed with the indisputable ability to
shape the inhabitants’ identities.”> It is in these contact zones, far re-
moved from metropolitan oversight, that concepts of normalcy are tested
and ambiguous legal identities are created. It is also where unique op-
portunities arise, so richly demonstrated by Ethan Allen and his follow-
ers, to violate the law, sponsored by individuals or groups able “to affect,
influence, or control people, phenomena, and relationships, by delimiting
and asserting control” over the area.”® Those so inclined are then able to
avoid the effects of laws implemented from a distance as they exploit am-
biguities of power in the pursuit of “agendas of their own, incompliant
with the official political goals.”?* In such circumstances the land can as-
sume the identity of a “fugitive terrain” capable of harboring miscreants
from adjacent jurisdictions seeking their arrest.> Where these “islands of
resistance, rebellions, and the break off of border areas” exist, concepts of
territoriality become seriously challenged and threaten in turn to desta-
bilize the metropolitan center.d In the New Hampshire Grants, a border-
land definition is particularly appropriate because it fell squarely within
the parameters of being “politically and juridically attached to one na-
tion, province, or empire” while, at the same time, was, “under strong eco-
nomic, cultural, and demographic influences from an adjacent polity.”?

MATERIAL CULTURE: PROJECTING METROPOLITAN
AUTHORITY INTO THE PERIPHERY GRANTS

Evidence of these borderland contests can be seen through the physi-
cal improvements made on the landscape by the protagonists. This can
occur on two levels: either when outside “state agents invade local
spaces” or when “locals invade state-claimed spaces.””® The expression of
conflicting ideological relationships between locals and outsiders can be
found in the material or built environment. This is critical to understand-
ing the fundamental differences in the Grants between the two sides until
reconciliation took place at the time of statehood. New York had not
faced any serious challenges to its suzerainty in the northeastern portion
of its jurisdiction until Wentworth fired the first figurative shot in 1749.
Not willing to tolerate such intrusions on his border by unwanted adven-
turers from Massachusetts and New Hampshire, New York Governor
George Clinton addressed the issue early on in the only way available to



him: a proclamation in 1753 for the arrest of the “rioters,” whose cases
were to be heard in Albany.?® As evidence of the presence of additional
trespassers mounted in the years after the Seven Years’ (French and In-
dian) War, questions of New York’s ability to maintain its control in this
vast area only increased. The colony then turned to additional means to
project and assure its authority on the periphery by creating appropriate
structures representative of it: the important courthouses and jails around
which so much of colonial life was conducted.*

The utilization and ordering of space is “at the core of human life.” It
is where “people engage one another and the material world” in ways
that allow them to transform a raw landscape into “cultural places.”!
The exercise of power is inexorably intertwined with such an effort, and
it was through the creation of administrative structures at the edge of its
border, such as courthouses and jails, that New York was able to project
its authority onto the Grants. These structures were directed specifically
at the administration of the law. In the contested borderland Grants, this
process emphasized to the population its connection to the New York
metropolitan center as it strengthened its jurisdictional border claims to
the Connecticut River. Accordingly, courthouses and jails acted as criti-
cal mediums of state power binding these distant communities to the sen-
sibility of what it meant to be a New York colonist, while also allowing
the government to consolidate its overall authority.*

Unlike the New England colonies, which relied heavily on a township
form of government to control their inhabitants, New York duplicated
the English practice of creating counties to do such work. Whereas the
entirety of the New Hampshire colony constituted a single county with
one sheriff, an act of 1683 divided New York colony into ten counties,
each with borders that were never surveyed and only loosely under-
stood.*® Albany County was the largest, and of such size that ten more
were carved out of it between 1768 and 1809. While the colony’s overall
rule emanated from New York City, institutionally each county consti-
tuted a separate administrative unit that oversaw its particular needs,
most often executed through the judiciary’s office of the justice of the
peace. Charged with ensuring the enforcement of minor criminal laws,
these critically important functionaries also held extensive powers that
touched virtually all aspects of colonial society.*

Until Wentworth created this borderland, Albany County’s courts
located in that city were the sole location where litigants went for legal
business, except for particular cases conducted in New York City by the
supreme court. Albany’s courts were located on the second floor of the
city’s three-story city hall (built in 1673), referred to by its Dutch name
the “Stadt Huys and City Hall.” The importance of this building to the



county cannot be over-
stated. Located a short dis-
tance from the Hudson
River, allowing easy access
by land and water, it consti-
tuted the third-largest
structure on the skyline af-
ter the Dutch Church and
Fort Albany, and is where
the Albany Congress con-
ducted its business in 1754.%
As one early twentieth-cen-
tury Albany official noted,
“No public building in this
country other than Faneuil
Hall in Boston and Inde-
pendence Hall in Philadel-
phia became more famous  Stadt Huys and City Hall, Albany, NY (c.
in history.” 1743). George R. Howell, ed., History of

All of this changed radi- the County of Albany, N.Y., from 1609 to
Cally as a result of Went- 1886 (NBW York: W. W. Munsell & Co.,
worth’s nearby land grants ~ 1886), 347
to the east of the Hudson
River. New York authorities responded by restructuring their adminis-
trative centers of power, and between 1768 and 1772 carved out addi-
tional counties from Albany’s domain. This also entailed the construc-
tion of courthouses and jails to ensure the integrity of the colony’s laws
and to project its authority to the banks of the Connecticut River. The
region had not required significant attention until then because of the
Seven Years” War and the ongoing delay as the two colonies awaited the
Crown’s resolution of the impasse in 1764. However, after that decision
(made public in 1765), the conditions immediately changed with the ar-
rival of adventurous New England settlers to the west of and adjacent to
the river, presenting the elites among them loyal to New York with pecu-
liar challenges to ensure order.

As that process unfolded between this distant locale and the governor
and his council in New York City, it is clear that a monumental shift
threatening to alter the colony’s balance of power took place. Great care
would have to be used to ensure an incremental delegation of authority
to this far off, untested region. It is noteworthy that, except on one occa-
sion, at no time in the next few years did any of these newly created
counties ever host the colony’s Supreme Court of Judicature as a part of
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its annual circuit duties to conduct trials in each of them.”’” As a result,
the absence of such a display of judicial authority, or of military strength,
in these administrative entities on the periphery offered the prospect of
impaired hegemonic rule. Those absences served to undermine the le-
gitimacy of county authority in the eyes of loyal local residents who des-
perately sought to maintain their connection with the metropolitan
center.

The integrity of the law and assuring that its effective administration
remained under the auspices of the colony’s leaders was of concern. The
issue first arose in response to a series of petitions in October 1765 from
local elites living along the Connecticut River, headed by Thomas Chan-
dler, seeking to divide Albany County into five counties.®® Initially re-
buked for suggesting too aggressive a plan, Chandler pressed on and ex-
plained that a new county with enforcement capabilities was desperately
needed because of concerns over public safety in order to “detect Vice”
(a murder had recently been committed and the perpetrator of a second
one was on the run) and for the protection of creditors seeking to enforce
the obligations of debtors by legal means. Chandler revealed his and the
other petitioners’ palpable fears that should their request not be acted
upon, “the Land would be filled with Nothing, but Villins and Murderers”
because it had become “an out Law’d place.”

The new county Chandler proposed would extend from the Connecti-
cut River westward twenty-six miles to the crest of the Green Mountains
and stretch from the Massachusetts border to the 45th parallel at the
Province of Québec. The choice of a county seat, or shiretown, was a
pragmatic one and Chandler suggested the spatially centermost commu-
nity, New Flamstead (Chester), as the most appropriate location “for the
Convenience” of the county.*® Had his petition been granted, separate
courts with appropriate administrative authority manned by those loyal
to New York would have been in position to institute order more effec-
tively instead of relying on those functions in distant Albany. However,
he did meet with some success when, in a manner consistent with the
cautious exercise of hegemonic governance, New York appointed twenty-
one individuals, including Chandler, as justices of the peace on January
20, 1766. Demonstrating just how seriously the colony’s leaders in-
tended to maintain control over the region, these appointments mark-
edly increased Albany County’s overall number of justices from fifty-six
in 1763 (328 for the entire colony) to seventy-seven, an average of one
justice for every 350 people.*! Cloaked with such authority, and as re-
quired by an act of the British Parliament, Chandler and his fellow jus-
tices then proceeded to project London’s legal dictates onto the periph-
ery of power and administered the necessary oaths of allegiance,



supremacy, and abjuration to all civil and military officers in the area.*
Additionally, on February 27 the newly named justices appointed con-
stables in five towns that allowed the residents to actually see “the forms
of justice” among them and thereby create “a better state of manners”
throughout the region.®

Chandler was also commissioned a colonel of the local militia on Janu-
ary 20, which required him to deal with the challenge of punishing trou-
blesome members within his ranks, but without the benefit of a jail to
house them. Just months later, he sponsored another request to New
York officials for his new county to address the problem and was met
with approval. In rapid fashion, on July 3, 1766, Cumberland County
sprang into existence “to promote the peace and Good Order of Govern-
ment and the due Administration of Justice.”*

To answer Chandler’s additional security concerns the assembly main-
tained its tight control and allowed the new county’s officials to raise
£200 to erect a courthouse and jail. It also agreed with his assessment
that they be placed in Chester, “it being the most convenient township
for that purpose and nearest the center of the said county.” Lastly, the
petitioners were allowed to elect their own supervisors, assessors, collec-
tors, and treasurer in the same manner as those in the colony’s other
counties. Only days later, on July 11,1766, the council acted to extend the
law itself into the region and authorized the creation of a court of com-
mon pleas and a court of general sessions, to be overseen by judges and
justices of the peace.*® Within a few days, the county’s new leaders had
appointed many of their fellow elites, including Chandler, to various
roles: commissioners to administer oaths of office, judges and assistant
judges, justices of the peace, county clerk, sheriff, surrogate, and
coroner.*

Faced with evidence that New York was serious about defending its
border, in 1767 newly installed New Hampshire Governor John Went-
worth (nephew of Benning Wentworth) sponsored petitions in an at-
tempt to undermine those efforts. Members of his own assembly then
peddled them surreptitiously throughout the area, seeking to overturn
the Crown’s 1764 decision by proposing “reannexation” of the Grants
from New York to New Hampshire governance.* While the Crown sub-
sequently voided all that New York had done on Chandler’s behalf in
1766, on March 19, 1768, the governor and council reauthorized the cre-
ation of Cumberland County, based upon the clear threat that New
Hampshire continued to pose and the need to maintain the nascent
peace already evidenced by his efforts.

Time was of the essence to the inhabitants and the material manifesta-
tion of New York’s authority through the creation of a courthouse and



jail was deemed imperative. Unfortunately for Chandler, with no mone-
tary assistance arriving from New York, his impaired ability to build
those structures quickly became apparent. A 1770 description of what
passed for a jail revealed it as “a place made in the corner of a dwelling
house or hut” with walls “made of small hackmatack poles” stuffed with
“tow, moss or clay” in between. The place of confinement within it was
no better and allowed “any man who might be put into [it] to push away
the loose upper floor boards, and move away the palisades, and be at
liberty.”* Local residents unhappy with the situation began efforts to re-
locate the county seat from Chester to Westminster near the river where,
they asserted, three-quarters of them already lived. Chandler argued in-
stead that other buildings were available and continued to advocate in
favor of Chester because it was removed from the Connecticut River,
which New Hampshire intruders could easily cross to destroy them and
then flee homeward. Despite Chandler’s protestations,in 1772 New York
changed the shiretown designation to Westminster, where the residents
had better success in building the necessary structures representative of
New York authority. There, replicating the Albany configuration with a
jail on the ground floor and the courtroom above, a “nearly square” forty-
by-forty foot, two-story structure capped by a cupola was finally
erected.®

Despite his displeasure at the move, Chandler continued in his role as
chief judge and presented the face of New York authority in a commu-
nity divided in its loyalty to either it or New Hampshire. Contrary to one
nineteenth-century historian’s assertion that “little is known concerning
the court. .. records of Cumberland County before the year 1775,”% ex-
tant documents demonstrate the effectiveness of Chandler’s efforts by
the presence of a vibrant court system replicating, albeit in a more mod-
est manner, much of what was taking place in Albany at the time. At its
first convening on June 9, 1772, Chandler, accompanied by five other
judges and nine justices of the peace, oversaw the court’s opening. So
that there was never any question in the public’s mind of their authority,
in a ritualistic manner the clerk read out “his Majesty’s Commissions” is-
sued to each man “under the Great Seal of the Province of New York”
that allowed them to conduct their work.>® The court’s documents fur-
ther reveal that among the many debt-related cases very few concerned
property claims, that many licenses were granted to petitioners to sell in-
toxicating spirits in their inns, taverns, and retail establishments, and the
court’s enactment of an impressive list of twenty-nine “Rules and Orders
for the Regulation of the Practice of this Court.”* In stark contrast to
this highly credible display of New York’s hegemony, there is a total ab-
sence of any corresponding evidence that the New Hampshire authori-
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Court House at ‘Westminster.

Westminster Courthouse (1773). Vermont Historical Society.

ties provided services even remotely resembling these comprehensive
processes. In fact, that colonial administration had retreated from its ear-
lier boisterous claims of authority over this borderland and left its loyal
adherents destitute and legally adrift in defending their claims of legiti-
mate titles to the lands they occupied.

Despite the difficulties Chandler faced, his stumbling efforts actually
marked an important point that assured New York’s jurisdictional inter-
ests to the banks of the Connecticut River. In February 1770 the council
received another petition signed by 120 individuals living to his north,
seeking the creation of a second county out of Albany’s domain to allow
them to duplicate those favorable conditions. Troublemakers had fled
from Chandler’s bailiwick and now infested that area to such an extent
the petitioners believed themselves “exposed to Rapine and Plunder
from a Sett of Lawless wretches of Banditti, Felons & Criminals.”> They
envied what officials in Cumberland County had accomplished in such a
short time and argued, as Chandler and his associates had previously, that
in their current state “it is impossible to obtain Justice while they remain
a part of the County of Albany as the Magistrate can have no Eye upon



these distant Parts; nor can the Petitioners procure officers to come
thither, or they in their present state go to them.” A sympathetic council
agreed and on March 16, 1770, created Gloucester County, invested, as in
Cumberland County, with “such powers as are necessary for the due ad-
ministration of Justice,” and located the shiretown in Kingsland
(Washington).** Anxious to take up the reins of authority, members of
the local elites were named the next day as commissioners to administer
oaths, judges and assistant justices of the court of common pleas, justices
of the peace, county clerk, and sheriff.

The work associated with creating the critical physical infrastructure of
a courthouse and jail was complicated by Kingsland’s remote and sparse
settlement inland from the Connecticut River. While a log jail was
erected, surviving records of the Gloucester County courts describe the
problems with the creation of the courthouse itself. These documents are
of a significantly less quality than the volumes that describe the opera-
tions in Cumberland County and consist of a sparse thirty-eight pages
(with one blank) that conclude in 1781. However, they demonstrate the
same kinds of problems that Chandler faced in erecting these necessary
structures representative of New York’s authority. Only cursory informa-
tion reveals the first sitting of Gloucester’s courts of common pleas and
general sessions at an unidentified location in May 1770. Then, in Febru-
ary 1771, in an entry that provides mirthful reason for later historians to
ridicule their actions (without appreciating the importance placed on the
court convening on a specific date), it is recorded that the court met in
the deep woods with judges huddled together on snowshoes when they
could not find any nearby structure in which to conduct their business.*
Perhaps it was this incident that prompted the council in New York City
to direct in April 1772 that the courts rotate their hearings between that
remote community and Newbury, located closer to the river. With such
order established, one historian noted that, in a manner consistent with
Cumberland County’s experience, “the throne of sovereign law was,
doubtless, established with greater dignity, and the scepter of justice re-
garded with more profound respect.”’

The conduct of the Gloucester County court appears entirely consis-
tent, albeit in severely abbreviated form, with what took place in Albany
and Westminster. Brief entries describe a number of cases that indicate a
heavy emphasis on debt matters, with a virtual absence of contested land
cases. Additionally, pragmatic attention was paid to establishing rules of
the court, the improvement of roads, and the construction of a court-
house at Newbury. In 1773, the records relate that court met at “the
House of Mr. Robert Johnson” and arrangements were made for the con-
struction of a proper courthouse. That building was eventually com-



pleted as an addition to the existing meeting house. It consisted of a sin-
gle-story log structure that measured forty by fifty feet and fourteen feet
in height, of utilitarian configuration (“not be over nice in doing it” was
the leaders, admonition to builders), with “rooms for the use of judges
and jury and a tenement for the sheriff who was also the keeper of the
jail.” A separate one-story jail was also constructed that measured
twenty-eight by fourteen feet, of which little is known, but is believed to
have fallen into disrepair within the next decade.”® The combined struc-
ture became known as the “State-House,” “Court-House,” and “Meeting-
House,” and is where notables of the time came to preach, conduct court
hearings, and, during the war, resolve the administration of estates of
fleeing loyalists through their courts of confiscation and trials of resident
Tories.”

Further to the west lay metropolitan Albany, with a population in 1771
of 42,706, courts and jail in full operation, a robust merchant marine fleet
of 125 sloops sailing up and down the Hudson River to New York City,
the city’s first newspaper, a fire department with a large contingent of
men (at least thirty-one in 1763) manning state-of-the-art fire engines,
and streets lit at night by twenty oil lamps.®® In stark comparison, just
twenty miles to the east in Bennington lived 644 individuals who, to-
gether with those in neighboring towns, totaled an estimated 1,773.%! Fol-
lowing their arrival in the area ten years earlier, no confrontations oc-
curred between the two communities as each went peacefully about its
way. In 1762 Wentworth appointed Captain Samuel Robinson as a jus-
tice of the peace, charged with overseeing the administration of the grant
he had awarded years earlier.”? Those terms included routine provisions
that mandated the conditions of settlement to be fulfilled in order to ob-
tain rights of ownership. At the same time, and in a manner consistent
with what New York promised to settlers in Cumberland and Gloucester
counties, the grant also assured them that they would be “enfranchised
with and entitled to all and every the privileges and immunities that
other towns within our province by law exercise and enjoy.”® However,
that is where the substantive comparisons between the two colonies
largely ended.

Notably, and wholly opposite from what New York provided, at no
time did Wentworth or his administration ever mandate the presence of
courthouses and jails in Bennington or any other township he awarded in
the Grants. Nor did they ever provide for the creation of courts of com-
mon pleas and general sessions or appoint judges or court personnel to
see that the dictates of the law were fulfilled in this area so far away from
Portsmouth. Minutes of the New Hampshire Council make clear that in
1768 authorities were procedurally hamstrung in their ability to consider



establishing counties and courts elsewhere in the colony to administer to
the population’s needs.** While towns were allowed to elect local select-
men and appoint justices of the peace, as they did in other New England
colonies, those functions were largely conducted in isolation, separated
from any meaningful accountability in the metropolitan center at Ports-
mouth. In the absence of a county form of government there were nei-
ther sheriff nor deputies in Bennington to assure that court process was
executed. When legal cases required their presence in Portsmouth,
Grants residents endured additional hardship as they traveled long dis-
tances and spent precious money to make the trip out to the coast. The
absence of the basic infrastructure of courthouses, jails, and court officials
representative of the metropolitan center’s authority, such as Cumber-
land and Gloucester counties enjoyed, eventually posed a significant hin-
drance for the Bennington settlers in their claims of legitimacy so depen-
dent upon it.

Notwithstanding the absence of these institutions, the settlers did suc-
ceed in making other improvements directed toward their religious and
community needs, and their ability to exploit the land. The Bennington
grant required that before any of the land could be divided for settle-
ment, the proprietors (meaning Robinson) were required to identify “a
tract of land as near the centre of the said township as the land will admit
of” and to mark out one-acre lots for each grantee, thereby assuring the
presence of a town center. Such efforts were by no means unique. Ro-
man conquerors had imposed such a grid system upon the landscape of
captured lands centuries earlier, and more recently the Spanish had used
a similar process in the New World.5

A meetinghouse was subsequently erected in 1764 on one of those
town plots, preceded by the Protestant congregation’s building the First
Church of Bennington two years earlier. However, because of addi-
tional demands in creating their necessary roads, bridges, and grist and
saw mills, the settlers made no attempt to put up either a courthouse or
jail. The absence of any requirement that they build these essential
structures fostered a belief among some that others bore that responsi-
bility and not they themselves. Their lack of interest in being bothered
with such a burden continued and became even more apparent in 1779,
when the newly created Vermont General Assembly considered mak-
ing the town the center of a new county bearing the same name. This
would have required the residents to fund and erect those buildings; but
one faction objected and argued that the town was definitely not in the
center of the county but, rather, on its edge. They saw no reason to as-
sume that responsibility and thereby allow their neighbors to escape
such an obligation. “One minute’s reflection,” they protested, “will con-



vince any rational mind that it will be nearly impossible to alter the
county town after those houses are once built: and to subject us, our
children and future generations to the grievous task of being obliged to
[pay] six times so far for all our privileges as those of our brethren who
reside in Pownal.”® In 1781 the assembly responded and divided the
county into two shires: one in the south at Bennington, and the other to
the north in Manchester, each obligated to build their respective court-
houses and jails.””

Because of the anomalous absence of these vital structures and institu-
tions early on in Bennington, historians seeking to explain how public
order was maintained have provided conflicting versions of the process.
As one wrote, “the little community became an organized government,
acknowledging the authority of New Hampshire; though from their dis-
tant and isolated situation, the settlers were in a great measure indepen-
dent of all government, but that which they chose to impose on
themselves.”® However, such an idealized version had little basis in fact,
for a more pragmatic view is provided by another historian who noted
the settlers’ dependence upon the nearby Albany metropolis because
that is where the “courts were regularly held,” and contended that they
were being “held in check by a superior force of influence, if not by supe-
rior numbers.”® The developing resentment they held toward the Al-
bany courts of common pleas and general sessions aside, the records of
those courts reveal a robust system available to the Grants settlers that
competently heard many different kinds of civil and criminal cases. They
also show that in its role as county administrator, despite the rising ten-
sions, in 1771 the court of common pleas continued to exercise oversight
in the region and named several individuals to lay out roads in Shafts-
bury, Arlington, Pownal, and Bennington and gave permission to appoint
constables.”

PoviticaL VIOLENCE (TERRORISM) IN THE GRANTS

As officials worked to create the necessary courthouses and jails in
Cumberland and Gloucester counties, the New York Supreme Court
of Judicature met in Albany in June 1770 to hear the first set of Eject-
ment Trials that marked the future course of the lives of Grants settlers
on both sides of the Green Mountains. They also served as the critical
events that triggered the changes in settler attitudes upon learning of
their losses, as they moved from resentful co-existence with officials in
Albany to the implementation of outright violence against them spon-
sored by the efforts of Ethan Allen and the Green Mountain Boys.

Historians have rarely described the trials themselves in any detail.
However, close examination of the court records reveals a contest of



titanic proportions that involved many more cases than have been pre-
viously reported.” These actions actually began months earlier in Oc-
tober 1769, when the Albany County sheriff personally served eject-
ment suits upon several Bennington settlers. Unrelated to those
actions, three Albany commissioners and a contingent of surveyors,
authorized by a law related to tax collection, also appeared in Ben-
nington immediately after the sheriff’s departure. Their presence
alarmed the local residents who, headed by local farmer James Brack-
enridge, threatened the surveyors as dozens of settlers debouched
from the woods and fired their guns at them, though without causing
injury.”> A short truce ensued between the two sides that led to their
meeting at a nearby house, which was preceded by one of the Albany
commissioners protesting to the settlers against their use of violence in
opposition to the established order. This marked a defining moment
between the two sides, as he bemoaned the situation, telling them it
was not right . . . to put the Laws in Force at the Mussel [sic] of the
Gun.” Predictably, at the conclusion of their meeting, the surveyors
could only retreat homeward fearing for their lives. The event consti-
tuted, as one historian has described, perhaps with a bit of hyperbole,
“the first deliberate resistance to the royal authority in the colonies.””

The first set of Ejectment Trials took place on the second floor of the
Stadt Huys on June 26, 1770, and resulted in the defendant-settlers suf-
fering huge losses in their claims of ownership to the land.”* Upon the
conclusion of these trials, the borderland status of the Grants acceler-
ated and began to take on an identity of its own. It was no longer a
neutral place where the contestants sought to coexist, but became in-
stead a zone where each side pursued its own binary impressions of
right and wrong. The developing outbreak was not confined to a single
location, but came to include virtually all of the Grants in one way or
another. While the extent of the resulting harm was dependent upon
where it took place and who was responsible for it, the overall situa-
tion was attributable to the palpable “absence of authority” from any
metropolitan center, whether it be Albany, New York City, or Ports-
mouth.”” However, it was not a one-way process as, in turn, the con-
frontations in courthouses in Cumberland and Gloucester counties on
the periphery had their own effects upon these centers of power and
influenced how each responded. In the confusion, the Grants inhabit-
ants assumed various roles and identities, not always consistent with
each other, as they watched and adapted to the changing “political, so-
cial, and personal boundaries” between them being “crossed and re-
crossed” before their very eyes.’

The losses the settlers suffered in court presented them with the



most difficult decision they had so far confronted in choosing either to
abide peacefully by the rule of law or to physically confront its applica-
tion. A Bennington convention shortly afterwards did not hesitate to
choose the latter and promised to utilize “force” because “law and jus-
tice were denied them.””” However, by 1772 town officials appear to
have questioned that decision and defensively explained they had
done so because of the “the Laws of Self, and Family Preservation.””
For Ethan Allen the choice was clear. In 1774, he disingenuously wrote
that force was justified not to oppose the law, but, rather, to resist its
application by New York magistrates because they were “the tools of
those extravagant law-makers.”” This distinction without a difference
offered little solace simply because the justices of the peace charged
with enforcing the law constituted its very physical manifestation,
much in the same way as courthouses and jails.

Terrorism, writes Jeffrey Kaplan, is “a performance art form.”® It is
“widely understood to be a political act, a gesture —however immoral
or misguided —toward promoting some greater cause,” and “is primar-
ily a spectacular method of communication aimed at audiences far
from the target itself.”®! For those engaged in this activity at the time
of the Revolution, it involved the use of mobs made up of the “lowest
classes,” which were, in turn, controlled by those of the “better” class-
es.®? That the Grants were ruled by such a better class composed of a
close-knit minority (variously called the “Family Compact,” the Allen-
Chittenden faction, and the “Arlington junto”) is without question.®
This was the group that guided the course of the Grants dispute and
first employed the violence that Ethan Allen sponsored. As he bragged
in 1773 while he and his men terrorized the unthreatening, unarmed
Scot settlers along the Onion River and burned their homes, he was
the “Captain of that Mob and his authority was his arms, pointing to
his Gun, that he and his Companions were a Lawless Mob, there Law
being Mob Law.”® In 1778, he acknowledged their rejection of the
rule of law and taunted in reference to the Ejectment Trials that while
New York might have succeeded in its claims under the common law,
he and his followers had instead “appealed to club law, and, in this
mode of trial,” they beat their opponents as they became “the terror of
the government of New York.”® Allen’s desperate resort to the primi-
tive use of arms and equating it with some form of legitimate law is not
surprising.% Others had already acknowledged the availability of club
law to advance their interests because it served as an alternative way
to deal with perceived violations of the common law. Club law, one
wrote, was “founded not only on the universal and equitable laws of



nature, but on as ancient and respectable usage as any you will find to
support the law of Parliament.”®

Coincidentally, the use of club law also presented Allen and his rela-
tives with the prospect of profiting by it when they amassed a huge
portfolio of 60,829 acres of northern Grants land valued at a respect-
able $297408.50 as those loyal to New York fled their mayhem.®

Terror was a term used repeatedly by Allen, the settlers whom he
and his followers harmed, and by New York authorities working to put
an end to it.* However, New York never used the vicious hit-and-run
tactics that Allen employed as he inflicted his chaos in and about this
fugitive, borderland terrain. With the second set of Ejectment Trials
scheduled to begin on June 25, 1771, the unrest in the Grants began to
have an effect on the area surrounding Albany. In nearby Pownal,
frightened and anguished residents petitioned the Court of General
Sessions and received permission to appoint additional constables.”
Days later, on June 11, settlers’ representatives took some of the most
aggressive action to date and struck in an area a full ten miles west of
the disputed Twenty-Mile Line outside Bennington and forty-five
miles north of Albany. On this occasion, one of Allen’s henchmen,
Robert Cochran, led fourteen armed men onto the farms of retired
British soldiers and forcibly removed them from their long-held
lands.” The attack was sufficiently far from the seat of government
that the intruders could flee back into the Grants before New York
authorities could take action against them, in much the same way that
New Hampshire intruders in Cumberland and Gloucester counties
were able to return homeward across the Connecticut River.

The display of violence had an impact on the next trials, as only
seven of the twenty-four jurors summoned appeared, a situation re-
solved when the sheriff picked bystanders from the crowd as substi-
tutes. The results of these trials were again a foregone conclusion, as
the settlers again failed to defeat the New Yorkers’ superior legal
claims of ownership. When the plaintiffs from these proceedings found
it impossible to reach peaceful resolutions with the defendants who
had lost their cases the prior year, they decided the time for more
forceful action was necessary and obtained the necessary papers to al-
low the sheriff to eject the most recalcitrant of them all, James
Brackenridge.”

The second confrontation at the Brackenridge farm, on July 28,1771,
resulted in the New Yorkers having to withdraw once again in the face
of a superior force, in yet another display of the law being displaced by
“the muzzle of the gun.””® However, before that occurred Robert
Yates, one of the most experienced New York attorneys to handle land



matters and a member of the posse, had a conversation with some of
the settlers that provides important insight into how they viewed their
legal responsibilities. As Yates recounted, he posed several questions
to them and asked

whether they acknowledged at present the New York jurisdiction.

They did. Whether they acknowledged themselves loyal subjects to

his present majesty, this they also readily acknowledged. Whether it

did not flow as a necessary consequence from these principles that

they should peacefully acquiesce in the determination of the courts

instituted by his majesty for the distribution of justice. To this they

gave an evasive answer by observing that they had their grants from

New Hampshire and that any controversy about the validity of these

grants could only be determined by his majesty. I observed to them

the extreme absurdity of such an expectation for that I acknowledged

it was in his majesty’s power to alter, establish or change the jurisdic-

tion as often as he pleased but that the right of soil when once his

majesty had divested himself from the same, and any dispute should

arise between subject and subject about that right, it could only be

determined by the courts of justice where such controversies arose.*

The exchange produced no results, but does reveal the New Yorkers’
persistent reliance on the rule of law and their legal institutions to settle
disputes.

Examples of the settlers’ refusal to accept their legal defeat continued
as Allen and others returned to the same area Cochrane invaded earlier
and confronted another Scot soldier. They demolished his abode and
told the man they “had determined that morning to offer a burnt offer-
ing to the gods of this world by burning the logs of that house.” They set
up four fires to consume their work and told the soldier to “Go and
complain to that damned Scoundrel, your governor. God damn your
governor, king, council, and Assembly.” When he protested their actions,
Allen warned further that should any constable pursue them they would
kill him, and that if caught and put into jail, their friends would come
and free them.”

The threats to New York’s authority had now become such a full-
blown crisis that one Albany official wrote that the “speculators were at
their wits end.”” Immediately after Cochrane’s and Allen’s blatant in-
cursions into northern Albany County the assembly took up the matter
and on March 12, 1772, created two additional counties, Tryon to the
city’s west, and Charlotte to the north, extending eastward to the bor-
ders of Cumberland and Gloucester counties and to the northern border
with Québec.” Officials took particular note that Charlotte County,
with a population of 1,115 individuals living in fifteen separate towns,
lacked institutional services.”® To describe the problems that the resi-



dents faced in their efforts to improve the countryside and further the

colony’s development, the assembly reported that:
The number of inhabitants and their great distance from each other
rendering the administration of justice extremely difficult and bur-
thensome; many people as county officers, jury-men, suitors and wit-
nesses being obliged to travel near two hundred miles to the City of
Albany . . . the inhabitants instead of having justice distributed ac-
cording to our excellent Constitution as it were at their doors, are [in-
stead] exposed to great hardships, and lesser crimes pass unnoticed,
and crimes of the most atrocious nature frequently go unpunished for
the want of the attendance of witnesses . .. and sheriffs and coroners
are discouraged from executing both civil and criminal process and
the expense of attending the courts often exceeds the value of the
thing in demand and great default of justice is occasioned . . . such a
waste of time . .. discourages the settlement of the country.”

Notably absent was any provision for a centrally located shiretown in
either of the two new counties.

However, a contest broke out almost immediately within Charlotte
County with an April 7 petition filed by residents interested in a cen-
trally located county seat on Otter Creek that could attract settlers to
the north and hasten the development of the land.100 It would also be
closer to Crown Point and permit easy access by nearby military forces
that could respond to and deal with those difficult inhabitants described
as “disaffected to this Government, and [who] have been subject to no
law.” While that petition promised to build the essential courthouse and
jail, a second one dated the following day argued for a county seat at
Socialborough (Rutland) where, despite their poverty, residents agreed
“to raise & pay all the money” needed to allow others to build those
structures.!’!

In Bennington, still within the confines of Albany County, rioters re-
moved two cannon and a mortar from a small nearby fort on the mis-
taken belief that “a Body of Regulars were on the march against
them.”!? It was all, as one Albany politician noted, a dire situation be-
yond the capability of the authorities to handle, as “the posse comitatus
will I humbly conceive by no means answer the purpose.”'®® In the face
of such opposition the council determined that the Charlotte County
courts had to be located much closer to Albany and ordered them estab-
lished “at the house of Patrick Smith” in Fort Edward, fifty miles north
of the city. The two-story, gambrel-roof building (now called the Old
Fort House Museum) sitting several hundred feet east of the Hudson
River was of new construction that utilized timbers from the ruins of the
nearby abandoned French and Indian War fortification, and later served
as the headquarters for both American and British forces during the



Charlotte County courthouse (1772), Fort Edward, New York (current
Old Fort House Museum). Photo by the author.

Revolution. Thus, by virtue of placing the courts there, Fort Edward be-
came the de facto county seat and is where the council determined on
April 29, 1772, that Philip Schuyler, Philip Skene, and William Durer
should serve as judges of only a single court, the court of common pleas
responsible for civil matters.!* While no provisions required that they
construct either a proper courthouse or jail, the act that created the
county allowed them to house their troublemakers in the Albany jail
until they could do so.

By late 1773, the council had become comfortable enough to expand
authority in Charlotte County and created the court of general sessions
to handle criminal matters.' Additionally, several justices of the peace
were named between 1772 and 1774.1% The earliest extant records for
those courts date to this period and describe their operations for less
than two years, running from October 19, 1773, to their closure at the
start of the war days after the Bunker Hill battle, on June 21, 1775.1
Any notion that these courts were responsible for instilling a period of
peace is deceptive, as Ira Allen described where the real authority
rested. These justices of the peace and courts, he wrote, were “allowed
(by the people) to act when the title of Lands was not concerned, nor ri-
ots, nor sending people off the Grants without the concurrence of the
Committee of Safety.”!® Peace came at a significant price and compro-



mised New York’s efforts to project its authority onto its periphery, for it
was the people who imposed their own limitations on the types of cases
they could tolerate, and that definitely did not extend to land titles or
other matters their committees did not agree with.

The seizure of Fort Ticonderoga on May 10, 1775, has understandably
assumed an elevated position in Vermont’s creation story. However, it
has effectively overshadowed other important events occurring at the
same time within this large fugitive terrain involving persistent settler
opposition to the rule of law and to the Charlotte County courts located
forty miles to the fort’s south. The settlers were not devoted solely to
making war against the British, as they also prolonged their opposition
against anything that represented New York authority.

Two months earlier, Ethan Allen led a mob that dragged Justice
of the Peace Benjamin Hough from his home and placed him before “a
mock Tribunal,” where he was found “guilty” of attempting to enforce
New York laws and then viciously whipped.!” The violence they
fostered penetrated into the courthouses themselves, as confrontations
broke out on the east side of the Green Mountains at Westminster in
Cumberland County on March 13, resulting in the death of a man.
Within forty-eight hours, the intrepid Allen henchman Cochran
appeared from the west leading more than forty men to support those
rioters.!?

Just eight days later, demonstrating the great mobility and extensive
impact of these individuals, they traversed westward across the Grants
and appeared a hundred miles away at Fort Edward. There, on March
21, Judge Duer presided over the Court of General Sessions at a hearing
so raucous that he called upon a nearby company of British soldiers for
protection.!! The spectators were aroused by the return of indictments
from the grand jury charging a number of men with rioting at an uniden-
tified location in Charlotte County. Court records reveal the indictments
of nine men who had been present at Westminster, among them Co-
chran and Seth Warner, who accompanied Allen less than two months
later in the seizure of Fort Ticonderoga.!'?

In early June, shortly after taking the fort, the west-side rioters were
on the move once again, with Cochran in the lead headed back to Fort
Edward with the intention of removing New York authority from the
region once and for all. As Duer explained the incident to the Provin-
cial Congress on June 5, “a party of the people on the New-Hampshire
Grants, strengthened by some persons of desperate fortunes and bad
character in the western district, had formed a resolution of abolishing
the law,” which they deemed the source of their problems.!* Others
agreed, as one of the Ejectment Trial defendants described the rioters as



mostly debtors with a “design to put a period to common law.”'** Fortu-
nately for Duer, the presence of nearby Connecticut soldiers dissuaded
the men and they abandoned their effort.

GRANTS IDENTITY: “BY THEIR LAWS SHALL YE KNow THEM”

This moment in the Grants borderland convulsions provided more
than one opportunity to redefine settler identity. It was not based upon
their material culture or institutions represented by structures such as
courtrooms and jails, but on the very law they imposed upon themselves
to maintain order.'> This observation allows us to appreciate how it was
applied to both the population at large and to its marginalized members,
particularly those resistant to separatists and wishing to maintain their
loyalty to New York and the Crown.!

Vermont has had a centuries-long fascination with its identity and its
representatives have understandably sought to maintain control of how
it was portrayed to both its citizens and the outside world. In 1794, only
three years after statehood, Samuel Williams published The Natural and
Civil History of Vermont, dedicated to its citizenry “as a testimony of
respect for their many virtues.”!” However, Williams carefully em-
ployed language that did little to identify specifically what constituted
those virtues. Rather, he made repeated references to the inhabitants’
difficult shared past and adopted an apologetic, excusatory tone that
camouflaged their extra-legal actions taken against the Yorkers and im-
plied that any people in a similar situation would have done the same
thing.

Williams’s efforts to exculpate the settlers notwithstanding, they must
be viewed carefully, as he was not beyond concealing the true state of
things.""® As he confessed to his close confidant Ira Allen in his descrip-
tion of the seedy Haldimand affair involving Allen’s family, he had ma-
nipulated the story in such a way “that cannot be construed as unfavor-
able to any person who was concerned in it.” He had no intention, he
reassured Ira, to provide “an unfavorable view of their proceedings,”
marking the first clear admitted instance of bias in the withholding of
facts describing the true course of events taking place before state-
hood.! TIra furthered his own tight control over descriptions of what
had occurred and continued with the obfuscation by including glowing
tales of the exploits of his brother Ethan and the state’s founders in his
1798 Natural and Political History of the State of Vermont. Allen and
Williams established a basis that historians of the nineteenth and twenti-
eth centuries expanded upon with their own creative interpretations of
what had occurred in those times.!*

Despite instances of revisionism about the Grants identity, the law the



colonists lived under in their removed North American colonies was in-
variably consistent with that exercised in their metropolitan center, Lon-
don. That meant the British constitution (constituting the body of Eng-
lish law as a whole and not a single document) was applicable to all of
the colonists. With that authority diluted the further one traveled from
London, it became subject to creative interpretation and manipulation.
In the far and difficult-to-reach areas of the empire, settlers indulged
themselves in ways that afforded them opportunities to adapt the law to
their particular needs without fear of retribution. Those efforts, particu-
larly after 1776, were driven not necessarily by an interest in furthering
national goals as much as to satisfy their own “land hunger, profit seek-
ing, and eagerness to exploit new resources.”'* Nevertheless, while the
influence of the metropolitan center became less apparent the further
away one traveled to the periphery, at their base these settlers were in-
fused with centuries-long, strong legal and constitutional traditions that
identified them as Englishmen.'?

With the freedom and license this borderland environment afforded
them, nothing constrained the Grants settlers from pursuing their own
version of legitimacy by aping the efforts undertaken by the thirteen
member colonies of the nascent confederacy to create their own decla-
rations of independence and constitutions. This period between 1777
and statehood provided the rich environment that allowed for the next
stage of evolution of the Grants identity, providing in the process par-
ticular meaning to the maxim that “by their laws shall ye know them.”!*

In January 1777 contrary to the Continental Congress’s wishes, the
Grants settlers unilaterally announced their formal declaration of inde-
pendence, focusing their ire on New York and with brief reference to
Great Britain. To justify their extraordinary move, they wrote that, de-
spite all that had gone on before in living under that colony’s laws and
their reliance on New Hampshire’s authority, they now lived “without
law or government,” arguing that they existed “in a state of nature.”'?
They rejected the sanctity of the New York Supreme Court’s decision in
the Ejectment Trials rendered against them on the basis of accepted le-
gal precedent. Instead, they turned to notions of equity and fairness,
adopting popular concepts of natural law based upon their own novel
interpretations of “self-evident truths” as they turned away from a
wealth of evidence that British common and positive law had prevailed
in their lives to that point. They had carried that law with them when
they first arrived in the Grants and it was not easily discarded. Settlers
on the empire’s periphery could refine existing law to meet their particu-
lar circumstances (as later confirmed by Parliament), but they did not
have the authority to exclude themselves from the established legal sys-



tem applicable to colonists as a whole simply because they disagreed
with it.!»

Wholly absent from the Grants settlers’ breathtaking claims to justify
their declaration of independence is the acknowledgment that by that
time New York had already provided them with a staggering amount of
support. By contrast, James Duane’s lengthy summary of all the aid and
money that New York authorities had expended on their behalf listed:
their readiness to accommodate Ethan Allen immediately following the
seizure of Fort Ticonderoga in the formation of the Green Mountain
Boys to support the war and Allen’s thankfulness for their help; the nu-
merous times that representatives from the Grants joined them in con-
vention in New York City to decide important issues relating to the state
and the war; the distribution of gunpowder to all three of the counties
and resolutions of thanks they received in return; their arranging for the
formation of militia companies and repeated advancement of money to
each county; the removal of lead from windows in New York City in or-
der to provide ammunition to Cumberland and Charlotte counties; pay-
ing for the creation of ranging companies to patrol the counties clamor-
ing for aid; and sending salt to those in need.'*

Hard-pressed New York officials had also worked with other counties
to provide similar aid as their petitions poured in. Yet, they argued, the
inhabitants of the Grants had turned a blind eye to their sacrifices:

while she was lavishing her blood and Treasures for the general safety;
while she was a principal object of British vengeance, and exposed in
a Singular degree to the horrors and calamities of war, when her Cap-
ital and her richest Counties had been torn from her or desolated
when Fort Washington had been taken [November 16, 1776]; our army
retreated and New Jersey been overrun [December 14, 1776], when
our devoted State was invaded by Burgoyne from the north and by
Clinton from the South; at this alarming period, when her misfortunes
and her dangers ought to have excited an earnest solicitude for her
safety, did the Leaders of her revolting Citizens take advantage of her
distresses, and press forward their project of Independence.'?’

These were among the hardships that New York suffered and which
the Grants separatist leaders never acknowledged, but, instead, ignored.

The overall legal context in which Vermont’s constitution was created
months later, on July 2, 1777 at a convention in Windsor in Cumberland
County as Burgoyne marched toward Saratoga, has been largely ignored.
Instead, the interest of historians has been focused on its unique provi-
sions concerning suffrage and slavery. Those notable achievements not-
withstanding, other aspects of the story deserve attention. One is the
continuing angry opposition of the Continental Congress to Vermont’s
independence as obstructive of and contrary to the overall concerns of



the newly declared nation struggling to assure its security and indepen-
dence.'”® Yet the setters refused to concede to those needs, and, just as
they had in ignoring New York’s warnings, pushed on and produced their
constitution in a very short time while under extreme duress, before rush-
ing out to deal with the life-changing events taking place on their very
doorstep. They had every reason for their attention to be diverted as
droves of frontier refugees fled south away from Burgoyne, carrying their
possessions and driving their livestock before them as Tories lay in am-
bush to murder them.'” In such a hurried atmosphere and in the absence
of competent documentation recording exactly what took place in the
constitutional convention, it is worth considering whether the attendees
actually engaged in deep discussion and reflection of its several provi-
sions, including slavery and suffrage.

Before the assembled men departed, and despite his own concerns
over the rushed proceedings, in his opening sermon Rev. Aaron Hutchin-
son concentrated his remarks on other matters affecting them, particu-
larly the presence of New York’s courts as a reason to justify their sepa-
ratist movement.’® Importantly, he never insinuated that the courts’
personnel or the decisions that emanated from them were objectionable,
but, instead, focused his ire on the procedures they employed. “Is it rea-
sonable? Is it just? Is it for the public weal?” he asked,

[t]hat an infant country after the expense of a court-house and jail,
should have four county courts in a year, and to all these three or four
times the number of jurymen be summoned, at the nod of a petty dep-
uty-sheriff, that is necessary? And if any, at two days warning, tho’
without a horse and cash, do not attend, at the distance of thirty, forty,
or fifty miles, and stay the whole week, or till dismissed, upon their
own cost, while they have nothing, or next to nothing to do; in a few
days almost the only support of their poor families, except bread,

must be seized by the officer. Is this justice? Is this to maintain the
honor of government?'!

In ending, Hutchinson asked his audience once again to consider the
“nonsensical and needless expense in the administration of the public
justice.”!3?

The settlers’ efforts directed towards independence and creation of
a constitution also presented them with a legal conundrum in the sub-
jugation of their neighbors, the problematic Yorker population. If it
was acceptable for the separatists to declare themselves independent,
then what of those who had not joined them in the effort? As Yorker
lawyer Charles Phelps wrote, “The Vermonters never had a right, nor
could they by the laws of nature or nations, ever have had any jurisdic-
tion or authority over their neighbors [pledging their allegiance to New
York], who never joined in erecting the government—for all men in a



state of nature, are free, and not under the power of any people on earth,
until they put themselves under the government by their own free &
voluntary consent and agreement.” In short, what right did the dissident
settlers have to force their version of law on that portion of the popula-
tion that believed itself a part of New York? Phelps further observed
that the settlers’ claim of independence was contrary to law because the
nation’s Declaration of Independence “never was understood, or had in
contemplation by any of the thirteen States of America, to give a right to
the people of a part of a State, to divide & tear themselves from thence,
and without their consent, erect themselves into a separate state; and it
is contrary to the established laws of nature and nations.”'*

Given the actions of the Grants leaders in the years immediately fol-
lowing the drafting of their constitution, with its stated republican ide-
als, we must consider the possibility that it was actually intended as a
political device, a symbolic gesture to the world to justify their claims of
entitlement to statehood.’* Ethan Allen himself, at the time of the Hal-
dimand Affair when the leaders’ treasonous actions were becoming
known, betrayed a fundamental premise on which they operated and
exposed the nimble, undemocratic fluidity of their reasoning. He ex-
plained that, “the leading men in Vermont are not sentimentally at-
tached to a republican form of government, yet from political principles
are determined to maintain their present mode of it, till they can have a
better, and expect to be able to do it, at least, so long as the United
States will be able to maintain theirs, or until they can on principles of
mutual interest and advantage return to the British government, with-
out war or annoyance from the United States.”’®> While such words
may indicate a desire for “better” government, his easy dismissal of ad-
herence to a republican form in favor of pragmatic, or realpolitik, con-
siderations of returning to British domination is revealing. It shows just
how much these individuals thought things such as constitutions should
control their lives as they engaged in dangerous discussions with the na-
tion’s enemy.

Evidence of the Grants leaders’ abandonment of the lofty principles
propounded in the 1777 constitution became apparent almost immedi-
ately after its enactment and shows how difficult it was to balance those
provisions with the everyday realities they faced. Gone for the foresee-
able future was any thought of implementing some of its vaunted provi-
sions, such as: “no man’s property can be justly taken from him, or ap-
plied to public uses without his own consent”;'* that no seizure of
property take place without a warrant;'¥’ “that, in controversies respect-
ing property ... the parties have a right to a trial by jury, which ought to
be held sacred”;'* that in all criminal prosecutions “a man hath a right



to...trial by an impartial jury of the country”;'® that “trials shall be
by jury”;'° and that “the declaration of rights. .. ought never to be vi-
olated, on any pretense whatsoever.”! Unashamedly, they brazenly
declared that, despite their efforts to become an independent state
contrary to the desire of the nation’s leaders, they promised to con-
duct themselves in a manner “agreeable to the direction of the honor-
able American Congress.”!* The discord that followed the creation of
the constitution became so notorious that almost immediately there-
after, in 1778, Ejectment Trial attorney James Duane reasonably
asked, “Are these people friends to the Revolution and can they an-
swer for their conduct to the United States?”'* Similarly, William
Slade’s 1823 review of the process the settlers utilized led him to con-
clude that they considered their constitution but a “mere nullity” as
he recited the devastating conclusions of the Council of Censors in
1785-1786 that “flagrant violations of the Constitution” had taken
place.'

Upon the first convening of the settlers’ assembly in March 1778,
after their abandonment of New York law, they immediately adopted
“the common law [of England] as the law of this State,” as well as
other provisions of Connecticut law."® They also created courts to
deal with sequestration and confiscation, which resulted in inflicting
of egregious decisions of questionable legality on those they believed
inimical to the cause. This included banishment and the seizure of
their property, which was awarded at discounted prices to favored
individuals.”® 1In his description of the discriminatory practices put
into place, Charles Phelps related that, “The Vermonters wrench the
property of the subjects of the New-York State from them, arrest
and imprison their bodies to compel the payment of Vermont
taxes...which taxes have been near double upon New-York state
subjects, to those laid on the Vermonters in the same town.” When
their property was subject to forced sale, Phelps further complained
that “they have gone for not more than the 15th or 20th part of the
true value.” All of this, he said, “proves Vermont’s insatiable appetite
to lawless domination, founded upon avarice, injustice, tyranny and
usurpation.”¥” Land was also sought and granted to special classes of
people, including both Grants leaders and national politicians living
outside the region, among them John and Samuel Adams, resulting in
the virtual looting and squandering of significant amounts of money
intended to fight the war.!*8

Phelps, who possessed what is believed to have been the largest law
library in the Grants at the time and witnessed its seizure and distri-
bution to its lawyers, also made interesting observations about the



practice of law that he witnessed in the nascent courts. “Whether it is
through their ignorance of the law, or wickedness in wrestling law,” he
wrote, “let the sufferers and speculators of their law-tortured courts
tell us.”* He clearly had little respect for the judges he observed, de-
crying their “ascending the pretended magistratical bench, who lift up
their hands to heaven, and swear by him that liveth forever and ever,
that they will well and truly try and adjudicate in all causes, according
to law, which law they are as ignorant of as Nicodemus was of the New
Birth.” Forlornly, he asked, “Must New-York subjects be any longer
so wickedly abused by ignorant Vermont judges?”'>°

The physical punishment threatened or inflicted on the population
contrary to the constitution was atrocious. In 1778 British soldier Da-
vid Redding experienced the ultimate penalty when he was hanged by
a raucous group of Bennington residents headed by “state’s attorney”
Ethan Allen, in what one historian described as “a discreditable trav-
esty of justice.”’® The assembly itself ordered the banishment of 108
individuals and threatened them with death should they return.’> In
1779 it passed extraordinary laws that allowed for the infliction of es-
calating amounts of physical harm on an offender, including having
their “right ear nailed to a post, and cut off and branded in the fore-
head with the capital letter C, on a hot iron,” and the execution of any
mother concealing the death of a newborn baby."® Such barbaric pro-
visions did little to advance the Grants leaders’ claims in Congress
where New York delegate John Jay noted it had “made an impression
greatly to their disadvantage.”!%*

The Grants leaders’ willingness to ignore both the spirit and specific
provisions of the 1777 constitution continued. In 1778, when several
towns protested a voting process that excluded some of them, they
entered their objection to the power being exercised by only a few in-
dividuals. After detailing their grievances, they complained that “in
less than a year after the establishment of the Constitution of this
state, on which all our political rights and liberties depend, flagrant
and open attempts are made to violate and destroy it, and set up arbi-
trary power in direct opposition thereto.”'* The disdain that those in
positions of power had for the general population continued into sub-
sequent years. In 1784 several Windsor County towns petitioned the
assembly with a list of grievances, arguing that “we find many In-
fringements on the Constitution & Rights of the People.” Their bold
assertions were met with condescension by the legislators, one of
whom writing derisively on the face of the petition, “See how his Pa-
per Shakes,” accompanied by the profile of a bearded man hanging
from a scaffold. “So let the man swing,” the threatening warning con-



tinued, “that signed this pa-
per or any other person who
may [sign such] scandalous
paper.”!%

Ethan Allen also had occa-
sion to demonstrate exactly
what he and his fellow leaders
thought of their constitution
and recently instituted courts.
Authorized by Thomas Chit-
tenden to take a large body of
soldiers to arrest inimical indi-
viduals in Cumberland County,
he seized thirty-six of them."’
As he had done in the past
with the Yorkers, witnesses re-
ported that he “heated the
people here with the most in-
sulting language, assaulted and
wounded several persons with

“See how his Paper Shakes . .. So le¢ ~ 1is sword without the least
the man swing.” “A Petition of a  Provocation and bid defiance
Number of Towns in the County of  to the State of New York, [and]
Windsor,” October 18, 1784 (detail). ~ declared they will establish
Vermont State Archives and Records  their state by the sword and
Administration. fight all who attempt to oppose
them.”'*® His actions were so
violent that other Yorkers almost rose up in arms against him, but chose
instead to write to New York authorities pleading for aid, or “our persons
and property must be at the disposal of Ethan Allen, which is more to be
dreaded than death with all its terrors.”>
The virtual absence of any intention to enforce the law in accord with
the spirit of the 1777 constitution continued and allowed the Grants to
descend into a beckoning haven for those fleeing accountability else-
where. As George Washington described this destination for deserters
from his army, “The country is very mountainous, full of defiles, and ex-
tremely strong. The inhabitants, for the most part, are a hardy race,
composed of that kind of people who are best calculated for soldiers; in
truth, who are soldiers; for many, many hundreds of them are deserters
from this army, who have acquired property there, would be desperate
in the defense of it, well knowing that they were fighting with halters
around their necks.”'®




Allen agreed with that assessment, and admitted further that “immi-
gration, too, adds to [Vermont’s] strength as the people who come here
from the United States do so to obtain land and escape exorbitant taxa-
tion and will unite in rejecting every idea of a Confederation; property,
not liberty, is their main object.”'*" Indeed, a 1780 map of the recently
named state proudly proclaimed the manner in which the inhabitants
obtained these lands, stating they had done so “by the triple title of
honest purchase, of industry in settling; and . . . of conquest.”'> This was
the identity that many outsiders assigned to the Grants inhabitants at
the time, a fugitive terrain, defiantly controlled by questionable figures
living apart from established law and without accountability. A deeper
understanding of that identity allows us to appreciate the adage that
“by their laws shall ye know them.”

CONCLUSION

The voices of the protagonists justifying their actions during Ver-
mont’s fractious borderland years have, unfortunately, been conflated
over time. This has obscured the important distinctions recognized by
the colonists of the availability of legal and equitable processes that has
led to misunderstandings by later generations. This confusion came
about because the differences in those processes became more obvious
at a time and place when application of the antiquated common law
was being significantly challenged by those living in Wentworth’s direc-
tionless borderland. Whereas New York, through many decades of ad-
herence to the rule of law, understood the contest in that context, the
settlers, removed from their own colonies’ legal traditions and ulti-
mately abandoned by those of New Hampshire, had to find alternative
explanations. When legally confronted, they became defiant and unre-
strained in their resort to primitive “club law” in opposition to New
York authority because there was no countering, competent force to
bring them into compliance. It must be remembered that they did so
not by relying on a recognized legal right, but from a position of over-
whelming physical strength in their possession of this fractured land.
That position allowed them to both inhibit New York’s attempts to en-
sure the presence of established law among them through their coun-
ties, courts, jails, and personnel, and to assume command of the tenor in
which their actions were portrayed to the outside world.

The assertion of Bennington authorities in 1772 that they had ob-
structed New York after the Ejectment Trials because of “the Laws of
Self and Family Preservation” is a decidedly deficient explanation to
justify their actions in the context of established law. However, it does
reveal the outlines of the alternative argument founded in equity, which



incorporated in its support their strong, centuries-long New England
traditions and institutions. Through the adaptation of those precepts to
fit their new circumstances, not necessarily in accord with New York’s
practices, the settlers founded a new identity for themselves that closely
aligned with the New England example. Its many attributes are well
known and touch all aspects of cultural, political, economic, and reli-
gious practices. They include their efforts to create town governments
duplicating the personnel and procedures used in their prior habita-
tions, their early reliance on English common law and Connecticut stat-
utes, the eventual adoption of rational methods of land conveyance,
and, ironically, the employment of the very procedures used by New
York in ejectment matters, upon which they had based their initial deci-
sion to separate from that government.

The settlers had carried those important New England precepts with
them into the wilds of Albany County, but implemented them in a con-
voluted manner when called upon to justify themselves legally. They
first advanced alternative, but conflicting, positions to explain their ac-
tions as they acknowledged their allegiance to the Crown and English
law while at the same time denying that New York’s law applied to
them. When that reasoning began to fail them, they shifted the conver-
sation to claims based in equity and pointed to such abuses—as they
saw it—as the injustices they experienced because of the way land pat-
ents were awarded to New York landholders. At the same time, how-
ever, equity was a two-edged sword, because for each argument the set-
tlers raised, the highly capable New Yorkers could counter with their
own justifiable points of view. Unfortunately for the settlers, the exist-
ing courts of chancery that resolved equitable disputes did not have the
jurisdictional authority to determine the important rights surrounding
titles to land. Those were uniquely common law questions that could
be determined only in the law courts, as manifested by the Supreme
Court rulings during the 1770 and 1771 Ejectment Trials where equity
was not in issue.

The settlers’ arguments of legitimacy contrary to the law made to the
intelligent, well-versed, legally trained members of the Continental
Congress further demonstrate the weakness of their position, as those
protestations fell on deaf ears. Undissuaded and secure in the knowl-
edge that they could not otherwise be dislodged from their lands, the
Grants inhabitants persisted and continued to argue their rights based
upon equity. At last, on March 4, 1791, they succeeded in putting the
persona of a fugitive terrain behind them, extinguishing the raucous
borderland conditions they had suffered under for so long, and turned
away from methods of terror to the implementation of a coherent ma-



terial culture based on accepted law. It was only then, after years of
separation from the original thirteen states, that they could finally lay
lawful claim to the name of “Vermont.”
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